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1. PURPOSE AND NEED FOR ACTION

In 1997, the International Whaling Commission (IWC) approved a quota of 620 gray whales for
an aboriginal subsistence harvest during the years 1998 through 2002. Thebadsfor the quota
was ajoin request by the Russian Federation (for atotal of 600 whales) and the United States
(for atotal of 20 whales). The National Marine Fisheries Service (NMFS) in 1998 and 1999
granted an alocation of up to five gray whales ayear to the Makah Indian Tribe, whose
subsistence and ceremonial needs had been the foundation of the U.S. request to the IWC. In
May 1999, Makah hunters killed one gray whale.

Now, as theresut of an opinion by the U.S. Court of Appeals for the Ninth Circuit (See Section
2.5 of this Environmental Assessmert (EA)), NMFS must reexamine the environmental
consequences of dlocating any of the IWC quota of up to five gray whdesto the Makah Tribe for
the years 2001 and 2002.

NMFS objectiveisto accommodat e Federal trust responsibilities and treaty whaling rights by
fulfilling the Tribe's cultural and subsistence needs to thefullest extent possible corsistert with
applicable law, whileenauring that any tribal whaing activity does not threaten the eastern North
Pecific gray whale population.

A Draft EA was made avalable to the public for a 30 day comment period closing on February
15, 2001. A public hearing was held during the comment period on February 1, 2001. This Find
EA incor porates public comments and additiona information that has become available since the
Draft EA was rdeased. A summary of the public comments with responses isprovided in
Appendix 10.1 to thisEA.

This EA condders four alternatives for issuance of the IWC quota to the Makah Tribe, including a
no-action alternative that would not grant the Makah Tribe aquota. T he proposed action will
honor obligaions contained in boththe Treaty of Neah Bay and inthe Internaional Convention
for the Regulaion of Whaling (ICRW) by granting the M akah the IWC quota for gray whaesfor
ceremonial and subsigence use, with limits that protect the gray whale and address public safety.

2. BACKGROUND
2.1. Makah Tradition of Whaling

The Makah Tribe' stradition of whale hunting extends at least 1500 years into the past. In
additionto subsistence bendfits from direct consumption and trad ng, whale hunting and its
associated components fulfilled important ceremonial and social functions for the Makah.
Whding was so important to the Tribe that it explicitly secured itsrights to continue whaling in
the 1855 Treaty of Neah Bay, entered into with the U.S. Government. That Treaty is still the
primary legd instrument defining the legal relationship between the U.S. Gover nment and the
Tribe.



The Tribe continued to whale until the 1920s, when a number of factors led to the decline of tribal
whaling. The U.S. Governmert attempted to instill western values and practices on the Makah
Tribe and faled to providethe assistance for whding it had promised the Tribe during negotiation
of the Treaty of Neah Bay. In addition, by the late 1800s, the demand for gray whale oil
decreased (Hender son 1984) and sealing became more profitable than whaling (Kirk, 1986). At
the same time, dramatic epidemics of smallpox and other infectious diseases plagued the Makah
and other tribes, leading to economic and social didocation (Kirk 1986). Families that had lost
more people than survived lacked the ability to properly hand down rank and ceremonial
privilegesto their young people (Kirk 1986). T his hindered the ability to pass on whaling
traditions to future generations. | n addition, commercia whaling led to adrastic declinein the
eastern North Pacific gray whae population available to the Makah hunters. Thisdeclineled the
Tribeto rely on other sources of food and trading commodities.

Tribal members learned other ways of making a living as contact with western civilizations
increased; however, the whding tradition remained centrd to the Tribe’' sculture (Renker 1997).
On May 5, 1995, after theeastern North Padfic gray whd e had been removed fromthe lig of
endanger ed species, the Makah Tribe formaly notified NM FSthat it wanted to resume
ceremonial and subsistence whaling. While the Tribe believes it hasthe right under the Treay of
Neah Bay to conduct commercial whaling, it confined its request to NMFSto a ceremonia and
subsistence harvest.

According to the Tribe, its cultural and subsistence needs include a harvest of up to five whales a
year, the ability to hunt whales safely using traditional methods, and the ability to practice the
ceremonia aspects of whaing. More information about the Makah Tribe' s tradition of whaling
can be found in Renker (1997), Renke and Gunter (1990), Kirk (1986), and in Section 4.4.1. of
thisEA.

2.2. IWC and Governance of Aboriginal Whaling

In 1946, the United States sgned the ICRW. Each Contracting Government to the ICRW is
represented on the IWC. ThelWC recognizes aborig nal whaling as acategory diginct from
commercia whaling and exempt from the current moraorium on commercial whaling. The
ICRW specifically dates that the IWC may not allocate specific quotas to any particular
nationality or group of whalers. Because of this prohibition, the IWC sets an overall aboriginal
subsistence harvest for the rdevant gock, based on therequest of Contracting Governmentson
behalf of aboriginal hunters.

Quotas for aboriginal subsigence whaling are set based on cultural and subsistence need, provided
that the quotas are either sustainable or low enough to allow stocks to recover if they had
previously been depleted by commercial whaling. There is no formal IWC definition of aboriginal
subsistence whaling, only working group guidelines that have never been formally adopted by the
Commission.



2.3. IWC Action on Quota Requests

In 1996, NOAA and the Makah Tribal Council signed an agreement, in which the Makah Tribe
undertook to prepare aneeds stat ement for submission to the IWC, and NOAA agreed to present
to the IWC a needs staterment it deemed “ adequate” as thefoundation for a quota requed.

During the 1996 IWC annual meeting, because of objectionsto the proposa that affected the
necessary three-quarters majority for adoption, NOAA and the Makah Tribe decided to withdraw
the request and to revise and refine the proposal for submission to the IWC in 1997.

Before signing a second agreement with the Makah Tribal Council and submitting another request
to the IWC the following year, NMFS prepared an EA (See Section 2.5. of thisEA). At the 1997
annua meeting, the IWC set a quotafor aboriginal subsistence use of gray whales from the
eastern stock in the North Pecific. The gray whale quotawas based upon ajoint presentation by
the Russian delegation on behdf of the Chukotka people and the U.S. delegation on behalf of the
Makah Tribe. Thisjoint request delineated the subsistence needs for gray whales by the
Chukotka and the Makah Tribe. The total requested quota of 620 gray whales over afive-year
period assumed an average annual harvest of 120 whales by the Chukotka people and an average
annua harvest of four whales (not to exceed fivein any year) by the Makah Tribe. The IWC
approved the joint reques for the aboriginal subsistence use of gray whalesby consenaus.
Approva of the quota, in accordance with IWC procedure, is the only mechanism by which the
Commission recognizes the needs of an aboriginal group and determinesthat a particular use of
whaesis consistent with the aborigina subsistence whaling guidelines. Excer pts from the IWC
Annual Reports from the years 1995-2000 are included in Appendix 10.2.

2.4. Makah Activities under IWC Quota
2.4.1. Makah Whaling in 1998 - 2000

NMFS granted the Makah Tribe aquota of up to five gray whaesin 1998, but the Tribe did not
take any whales that year. 1n 1999, NMFS again granted a quota of up to fivewhaes. Onthe
morning of May 17, 1999, in the Pacific Ocean south of Cape Flattery, Washington, Makah
whalers struck and killed agray whale. The whale wastowed to the beach in Neah Bay, where,
after tribal ceremonies it was butchered by tribal menmbers. The mea and blubber were
consumed by members of the Makah Tribe and during tribal ceremonies Details of this take are
described in Section 4.4.4 of this EA. No whales were taken during the rest of 1999 or in 2000.

The U.S. Government reported the Makah take at the 1999 and 2000 annua mestings of the
IWC. ThelWC made no change to thegray whae quota nor took any other actionas a result of
these reports.

2.4.2. Revisions to Makah Management Plan for 2001-2002

The Tribe requested and subsequently reviewed copies of the public comments submitted on the



Draft EA. After considering these public comments and consulting with NMFS officids about
their concerns, the Makah Tribal Council revised its Management Plan for 2001-2002 to address
these concerns and to address circumstances that have changed since the Plan wasfirst adopted in
January 1998. Subsequently, NMFS refined an ater native from the Draft EA by incorporating
the redtrictions the Makah have adopted in their Plan.  The revised Management Plan (See
Appendx 10.3) constitutesthe Tribe’ sregulaions for the conduct of a gray whale hunt.

Many of the changes in the Plan address NMFS' and the public’s concerns that a hunt conducted
east of the Bonilla-Tatoosh line entails higher risk to public safety thana hunt restricted to open
oceanwaters. The Tribe consulted with Begttie Natural Resources Consulting, Inc. (Beattie
2001) indesigning the revisons to its Plan that addressfirearm safety, discharge, and certification
protocolsfor the large-caliber rifles used inthe Makah hurt.

The Tribe will appoint a safety officer whose primary responsibility isto assess risk to human life
or property as the hunt progresses. Both the safety officer and the rifleman will be in the chase
boat. The rifleman may discharge his weapon only if the safety officer authorizeshimto fire. The
safety officer will give such authorization only if the barrel of the rifle is above and within 30 feet
or less from the target area of the whale, and only if he determinesthat the rifleman’ sfield of view
isclear of all persons, vessels, buildings, vehicles, highways and othe objectsor structures tha,
if hit by a rifle shot, could cause injury to human life or property. The hunt will be suspended if
the safety officer determines that visibility is less than 500 yardsin any direction. Therifleman’s
certification will include a demonstration of proficiency and accuracy under smulated hunting
condtions ThePlan requires that whaling teamsensaure that the hunt doesnot pose arisk to
human life or property. All whaling will occur withinthe Coast Guard's Regulaed Navigation
Area (RNA) (See Section4.1.4 of this EA).

The Draft EA contained an alternative (alternative 2) for alimited hunt on the Pacific coast
feeding aggregation of gray whales. In the revised Management Plan, the Tribe will restrict the
number of gray whales struck east of the Bonilla-Tatoosh line, or between June 1 and Novenmber
30 in the Pacific Ocean west of the line, to five over the two-year period (2001-2002). The Plan
also revised the definition of “strike” to read as follows:

“Strike” mears any dow or blows delivered to a whale by a harpoon, lance, rifle,
explosve deviceor other weapon. When used as a verb, “ strikeé’” meansthe act of
ddivering such ablow or blowsto awhale. A harpoon blow isadrike only if the
harpoon is embedded in thewhde. Anyrifle shot whichhits awhaleisa strike. For
purposes of Part [11.C and I11.F, multiple strikes on a single whae shdl count asasngle
strike.

The Plan includes a definition of “take’ (“to flag, buoy or make fast to a whale cat cher, including
acanoe, chase boat or support boat”) and specifies harvest quotasin terms of whales “taken”
rather than “landed.” The numbe of whaes taken in any one calendar year camnot exceed five.
The total number of whales struck over the two-year period cannot exceed 14, and the Tribe will



take measures to ensure that the ratio of struck whalesto landed whales in any calendar year does
not exceed 2:1. To address concerns about wildlife on islands inthe area of the hunt, the Plan
stipulates that initial strikes are not allowed within 200 yards of Tatoosh Island or White Rock
between May and September.

2.5. Explanation of Legal Issues

Through domestic measures and international treaties, Congress and the Executive Branch have
sought to ensure conservation of wildlife while recognizing the essentia rights of Indiansto hunt
and fish to maintaintheir culture. Resolution of these issues is informed by the U.S.
Government’strust responsbility to American | ndian Tribes— pursuant to which the Government
has certain fiduciary responsihilities, including aduty to protect certain natural resources. The
United Statesis party to two treaties that are relevant to Makah whaling: the 1855 Treaty of Nesh
Bay and the 1946 ICRW. Both of these treaties have the force of law. Thus, NMFS must
implement itstrust responsbilities toward the Makah, while ensuring that any tribal whaling
activity does not theat en the eastern North Pacific stock of gray whales. A brief discussion of the
applicability of the Maine Mammal Protection Act (MMPA) and the Endangered Species Act
(ESA) isincluded in Section 2.5.4 of thisEA.

2.5.1. Federal Trust Responsibility

The concept of “trust responsibility” is derived from the spedal relationship between the Federal
Government and | ndians, first delineated by Supreme Court Chief Justice John Marshdl in
Cherokee Nationv. Georgia, 30 U.S. 1 (5 Pet.) (1831). Later, in Seminole Nation v. United
States, 316 U.S. 286 (1942), the Court noted that the United States * has charged itself with moral
obligations of the highest responsibility and trust” toward Indian Tribes. The scope of the Federal
trust relationship is broad and incumbent upon all Federal agencies. The U.S. Government has an
obligation to protect tribal land, assets, and resources, as well as a duty to carry out the mandates
of Federal law with respect to American Indianand Alaska Native tribes. This unique
relationship provides the Constitutional basis for legislation, treaties, and Executive Orders that
grant unique rights or privilegesto Native Americans. Morton v. Mancari, 417 U.S. 535, 551-53
(1974).

In furtherance of this trust responsibility and to demondrate respect for sovereign tribal
governments, the principles described above were incorporated into Secretarial Order No. 3206,
dated June 5, 1997, and signed by the Secretaries of Commerce and Interior. This Order, entitled
“ American Indian Tribal Rights, Federal-Tribal Trust Responsibilities, and the Endangered
Species Act,” directs both Departments to carry out their responsibilities under the ESA ina
mamer that harmonizesthe Federal trug responsibility to tribes, tribal sovereignty, and statutory
missions of the Departments, so asto avoid or minimize the potentia for conflict and
confrontation.

Executive Order (EO) 13084, issued May 14, 1998, requires each Federal agency to establish



meaningful consultation and collaboration with Indian tribal governments in formulating policies
that ggnificantly or uniquely afect their communities Entitled “ Consultation and Coordination
with Indian Tribal Governments,” the order requires agency policy making to be guided by
principles of respect for tribal treaty rights and responsihilities that arise from the unique legal
relatiorship between the Federd Government and Indian tribal governments  Furthermore, on
issues relating to treaty rights, EO 13084 directs each agercy to explore, and, where appropriate,
use consensual mechanisms for developing regulations.

On November 6, 2000, EO 13175 replaced EO 13084. The order carries the same title and
strengthens the government-to-government relationship between the U.S. Government and Indian
tribes. It ensures that all Executive departments and agencies consult with Indian tribes and
respect tribal sovereignty as they develop policy on issues that impact Indian communities.

2.5.2. Treaty of Neah Bay

In 1855, the U.S. Government entered into the Treaty of Neah Bay with the M akah Tribe. The
treaty states: “The right of taking fishand of whaling or sealing at usual and accustomed grounds
and stationsis further secured....” TheTreaty of Neah Bay is the only treaty betweenthe U.S.
Government and an Indiantribe that expressly providesfor atribe’s right to whale.

Under the Conditution, Congress has the power to abrogate Indiantreaties. However, the U.S.
Supreme Court has stat ed that Congressiona abrogation must be clear, either expressly in the
legidlation, or through unambiguous expression in the accompanying record that Congress
examined the conflict with the I ndian treaty and actively chose to resolve the conflict by
abrogating the Indiantreaty. (See Minnesotav. Mille Lacs Band of Chippewa Indians, 526 U.S.
172, 202-203 (1999). Nothing in the Whaling Convention Act (WCA) or MMPA, nor their
legdative higories, appearsto limit the Makah Tribe' sreserved right to whaleor even to mention
the Treaty of Neah Bay. Congress, therefore, does not appear to have expressly limited the
Tribe sright or considered that any conflict might exist between the WCA, the MMPA, or any
other gatute and the whding provision in the Treaty of Neah Bay.

In dealing with whaling activity conducted under the Treaty of Neah Bay, Federd and date
gover nments must comply with the large body of law addressing the regulation of fishing and
hunting rights. Gover nment agencies must show that regulation of the exercise of treaty fishing
rights concerning the time and manrer of fishing is “necessary for the conservation of fish.” Tulee
v. Washington, 315 U.S. 681, 684-85 (1942). This holding has become known as the
“conservation necessity” gandard. Courts have uphdd regulations under the “ conservation
necessity” gandard where the measure wereessantial to the perpetuation of a particular runor
species of fish (See United States v. Washington, 384 F.Supp. 312, 342 (W.D. Wash 1974),
aff’d, 502 F.2d 676, 685 (9" Cir. 1975), cert. denied, 423 U.S. 1086 (1976). Subsequent
decisions have allowed a reasonable margin of safety against extinction, but have clarified that
only the least restrictive means of achieving a conservation purpose are acceptable. Mille Lacs
Band of Chippewa Indiansv. Mimesota, 952 F.Supp. 1362, 1382 (D. Mim. 1997), aff’d, 124




F.3d 904 (8&h Cir. 1997), aff'd, 526 U. S. 172 (1999); United States v. Washington, 384 F.Supp.
at 342. Preventing the depletion of deer in local areas has been rgeded asa justification for
harvest regulation, wheretherewas an overdl quotaand an acknowledgment that deer would
reoccupy any depleted area. Mille Lacs, 952 F. Supp. at 1382.

2.5.3. International Convention for the Regulation of Whaling

The ICRW has asiits objective the proper conservation of world whae stocks, thus making
posdblethe orderly devd opment of the whaling industry. Thel CRW establishedthe IWC to
provide for a continuing status review of whalestocksand for such additions or modifications of
the agreed conservation measures as might be desiralde. Quotas for aboriginal subsistence
whaling are set by the IWC based on cultural and subd stence need, provided that the quotas are
either sustainable or low enough to alow stocks to recover if they have been depleted by
commercia whaling. The | CRW isimplemented domesticaly through the WCA, which governs
U.S. partiapation inthe IWC and management of whaling activities under U.S. jurisdiction.
Although gray whales are aso protected under the MMPA (See Section 2.5.4 of thsEA), Section
113 of the MM PA spedficdly dates that the provisions of the MM PA are in addition to, and not
in contravertion of, existing international treaties, convertions, or agreements (e.g., thel CRW).

To ensure consistency between its domestic and inter national obligations, the U.S. Gover nment
hastaken the podtion that theU.S. Govemment should obtan IWC approval of an appropriae
harvest quota before authorizing aboriginal subsistence whaling. (See 50 CFR 230) The Makah
Tribe believes that the whaling provisions of the Treaty of Neah Bay have never been abrogated
and tha the U.S. obligation to the Tribe takes precedence over U.S. obligationsunder the ICRW.
Although the Tribe does not believe that a Makah subsistence harvest requires | WC approval, the
Tribe has worked cooperatively with NMFS to obtanthat goproval inorder to provide its
members with the certainty that they can takewhales on a limited basiswithout legal impediment.
Other groups have taken the position that the ICRW takes precedence, in part because it isthe
later treaty. These groups believe the Tribe's right to take whales hasbeen superseded and,
therefore, that the U.S. Government is under no obligation to allocate a quotato the Tribe for the
harvest of gray whales.

NMFS has noted that it is possible to honor its conservation obligations as well as obligations
contained in both the Treaty of Nesh Bay and in the ICRW by granting the Makah agray whde
guota for ceremonial and subsg stence within the range of the quota obtained fromthe IWC.

2.5.4. Marine Mammal Protection Act and Endangered Species Act

The MMPA isthe principal federd law that guides marine mammal conservation. Section2(6) of
the MMPA provides, in part, that marine mammas are resources of great irnternational
significance, and that a mangement goa should be to obtain sustainable populations of marine
mammels. Under the MMPA, NMFS is responsible for the conservation of 147 stocks of whales,
dolphins, and porpoises aswell as seds, sea lions, and fur seals. In particular, NMFSis



repsonsible for the conservation of the eastern North Pacific population of gray whales.

After careful analysis, the Departments of Commerce and Interior concluded that the MM PA does
not abrogate Indian treaty rights to harves marine mammals Where there is no conservation
obstacle to the harvest, NMFS has not objected to the taking of marine mammalsby Indian tribes
with reserved rights. For example, the Makah T ribe harvest s Pacific harbor seas and California
sea lions with the acquiescence of NMFS. In addition, for marine mammals taken under an IWC
quota, the MMPA’ s exception for takes authorized under pre-MMPA treaties and statutes
implementing them clearly applies (16 U.S.C. 1372(a)(2)).

On June 16, 1994, the eagern North Pecific gray wha e was removed from the ESA’s lig of
Endangered and Threatened Wildlife and Plants. Asrequired under section 4(g) of the ESA,
NMFS drafted a*“5-year Plan for Research and Monitoring of the Eastern North Pacific
Population of Gray Whales’ to monitor the statusof the gock for a period of at least five years
following ddising. NMFS’ Plan provided that the Gray Whae M onitoring Task Group would
conduct the comprehensive status review. Completed in August 1999, thisreview recommended
that the stock’ s classification continue as non-threatened.

On March 28, 2001, NMFS received a petition from D.J. Schubert for the listing of the eastern
North Pecific gray whae as a threatened or endangered species under the ESA. NMFS found
that the petition did not present substantia scientific or commercia information indicating that the
petition may be warranted (66 FR 32305, June 14, 2001).

2.6. Other Environmental Assessments and Environmental Impact Statements

The Makah hunt islikely to occur in and/or adjacent to the Olympic Coast National Marine
Sanctuary (Sanctuary). AnEnvironmentd | npact Statement (EIS) was prepared prior to
designation of the Sanctuary (NOAA 1993). The EIS included discussion of the Makah Tribe,
treaty rights, and the inter-relationship between the Tribe and the Sanctuary in more detail than
are contained herein.

In preparation for the 1996 IWC meeting, NMFS revised its regul ations pertaining to whaling (61
FR 29628, June 11, 1996). The revised regulations established the mechanism for managing
aboriginal subsistence whaling in the United States and broadened the existing regulationsto
encompass the possibility of Makah whaling if the | WC were to grant the Makah aquota. The
regulations did not authorize whaling of any kind nor did they address the specificsof the Makah
interest in whaling. The purpose of the revison to the whaling regulationswas solely to set up a
mechanism to implement IWC decisions.

Prior to the 1997 IWC Annua Meeting, NM FS formaly analyzed the environmenta impacts of a
decision to support or not support whaing, and to determine whether anannual subsistence quota
of up to five eastern North Pacific gray whales would significartly affect the quality of the human
environment. A Draft EA was distributed for public comment on August 22, 1997. After



reviewing and addressing the comments received, NMFS issued a Final EA and Finding of No
Significant Impact on October 17, 1997.

Former U.S. Congressman Jack Metcalf, Breach Marine Protection, and severd other plaintiffs
brought a lawsuit, Metcalf v. Daley, in October 1997, alleging that the U.S. Government had
violated the National Environmental Folicy Act (NEPA), theWCA, and other datutes. In
September 1998, the U.S. Didrict Court for the Western District of Washington rued infavor of
the U.S. Government on all issues.

On June 9, 2000, the Ninth Circuit Court of Appeals overturned one aspect of that decision,
ruling that the 1997 EA should have been completed before the U.S. Government and the Makah
Tribe entered into a cooper ative agreement. That agreement had provided that, if the Tribe
prepared an adequate needs statement documenting a cultural and subsistence need to harvest
gray whales, NOAA would request aquota of gray whalesfrom the IWC. Two judgeson a
three-judge pand held that the timing of the EA, which was completed after the 1996 agreement
was signed and before the 1997 annud meeting of the IWC, may have predisposed the preparers
to find that the whaling proposal would not significantly affect the environment. The Court
ordered NOAA to set aside that finding and comply with NEPA under circumstances that would
ensure an objective evaluation of the environmentd consequences of the gray whae harved.

Following the Court action, NOAA resdnded its cooperative agreement with the Makah Tribe on
August 11, 2000. The Makah Triberesponded on August 31, 2000, that it does not accept
NOAA'’srescission of the agreement. NMFS subsequently set the gray whale quota for 2000 (65
FR 75186, December 1, 2000) and for 2001 (66 FR 14862, March 14, 2001) a zero, pending
completion of its NEPA analysis .

2.7. Federal Licenses Necessary to Implement the Proposed Action

A license isissued to whaling captains through the procedures set out in NMFS regulations (50
CFR 230.5) for aboriginal subsistence whaling allowed by the IWC. These procedures require
that whaling may only be conducted in accordance with a cooper ative agreement between the
relevant Native American whaling organization and NMFS. NMFS must also publish aboriginal
subsigence whaling quotas and any other limitations on such whaling in the Federal Register (50
CFR 230.6).



3. ALTERNATIVES, INCLUDING THE PROPOSED ACTION

3.1. Alternative 1 - Grant Makah Tribe the IWC Quota With Restrictions That
Allow a Limited Hunt on the Pacific Coast Feeding Aggregation [Proposed Action]’

Under the proposed action (the preferred aternative), NM FS will grant the Makah Tribe the IWC
guota of five whales a year for ceremonial and subsistence purposes with restrictions that allow a
limited hunt on the Pacific coast feeding aggregation.

Because the Makah Tribal Council has revised its Management Plan for 2001-2002, NMFS was
able to refine Alternative 2 in the Draft EA by incorporating the restrictions the Makah have
adopted in their Plan. The overall annual quota will be five whales taken or seven whales struck
per calendar year, and the hunt would be terminated when five gray whales are taken or seven
whales are struck, whichever occurs first in agiven year. (Seven srikesisthe limit for 2001 and
2002 that had been set inthe 1997 agreement between NOAA and the Makah Tribal Courcil.)
As described in Section 2.4.2. of this EA, there will be alimit, applicable to the time period 2001-
2002, of five strikes between Jure 1 and November 30, or any time inside the Strait of Juan de
Fuca eastward of aline from Bonilla Point in Canada to Tatoosh Idand off northern Washington.
Once the five-strike subquota is met, the hunters may only target on migrating whales between
December 1 and May 31, west of the BonillaTatoosh line. This aternative will accommodate the
Makah Tribe' s request to conduct alimited hunt in the summer in the Strait of Juan de Fuca and
to hunt in the ocean in September and Odober whenweather conditions provide for a safer hunt.
To address concerns aout wildlife on islands in theareaof the hunt, the initial grikes are not
alowed within 200 yards of Tatoosh Island or White Rock between May and September. The
Makah Tribe will use the methods utilized in 1999, which include pur suit and harpooning from a
canoe and immediate digpatch of aharpooned whale with alarge cdiber rifle discharged from a
motorized vessd (See Section4.4.1. of this EA).

Under this and the other quota aternatives (dternatives 2 and 3), utilization of the whale will be
limited to ceremonial and subsistence use. Commercial use will be forbidden, consistent with the
purpose and intent of the IWC subsistence quota. 1n accordance with IWC and NMFS
regulations, takes of a cdf or of afemale accompanied by acdf (referred to as*“mother-caf
pairs’) will be prohibited.

3.2. Alternative 2 - Grant Makah Tribe the IWC Quota With Restrictions to Target
Hunt on Migrating Whales (similar to the 1999 regime)

Under this dternative, NMFS would grant the Makah Tribe the IWC quota of up to five whalesa

! Inthe Draft EA, Alternative 1 was ahunt targeted on migratory whaes, while
Altemative 2 allowed alimited hunt onthe Pacific coast feeding aggregation. The preparers
reversed the order of the two alternativesin thisEA, to place the preferred aternative first and
discuss its effects on the environmert first throughout Section 5.
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year for ceremonia and subsistence purposes, with restrictionson the time, place, and/or manner
of the hunt similar to those in place during the Tribal hurt in 1999. The hunt would be structured
withthe intert of targeting migrating whdesby limiting the area of the hunt to the ocean area of
the Tribe's U&A west of the Bonilla-Tatoosh line, and by limiting the timing of the hunt to occur
only when the northward or southward gray whale migrations are underway. This dternative
would allow the Makah Tribe to determine whenit conductsa hunt within a prescribed migration
season inthe ocean area of its U&A. The Makah Tribe would use the methods utilized in 1999,
which include pursuit and har pooning from a canoe, followed by immediat e dispaich of a
harpooned whale with alarge caliber rifle discharged from amotorized vessal. The hunt would be
restricted to either five gray whales taken or seven whales struck, and the hunt would be
terminated either when five gray whales are taken or seven whalesare struck, whichever occurs
first in agiven year as under Alternative 1.

3.3. Alternative 3 - Grant Makah Tribe the IWC Quota Without Time-Area
Restrictions

Unde this alternaive, NMFS wou d grant the M akah aquota of up to five whales a year for
ceremonia and subsistence purposes, without any Federal restrictions on the time or place of the
hunt. This alternative would allow the Makah Tribe to determine when and where to hunt gray
whalesin the Tribe’' sU&A. The overall annud quota of five whales taken or seven whales struck
described in Alternative 1 would be retained.

3.4. Altemative 4 - (No Action) - Do Not Grant Makah Tribe the IWC Quota

Under this dternative, NMFS would deny the Makah Tribe awhaling quota for ceremonia and
subsistence purposes. Whether this alternative would result in no take of gray whales during
2001-2002 dependson decisions the Tribe would make and on many other variables that are
discussed in Section 5 of this EA.

4. AFFECTED ENVIRONMENT
4.1. Geographic Location
4.1.1. Makah Tribe’s Usual and Accustomed (U&A) Grounds

The Treaty of Neah Bay reserves the Makah's “right of taking fish and of whaling or sealing at
usual and acaustomed grounds and stations.” The Makah Tribe is the only tribe inthe United
States with this specific whaling provision in atreaty. Makah whaling will occur in the Makah
Tribe's U&A located off northern Washington in U.S. waters north of 48°02'15" N. latitude (at
the Norwegian Memorial), east of 125°44'00" W. longitude, and west of 123°42'30" W. longitude
(at Tongue Point jug east of Crescent Bay in the Strait of Juande Fuca) (See Figure 1). The
Makah U&A iswithin the Olympic Coast National Marine Sanctuary in coastal waters (note the
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Figure 1. Geographic Boundaries Relevant to Makah Whaling

Sanctuary extends further south than the Makah U&A, but does not extend as far into the Strait
of Juan de Fuca asthe Makah U&A; it ends at Koitlah Point just inside the Strait of Juan de
Fuca). The Makah U&A overlapstwo of the National Wildlife Refuges (Flattery Rocks and
Quillauyte Needles) in northern Washington.

4.1.2. Olympic Coast National Marine Sanctuary

NOAA designated the Sanctuary in 1994 under the National Marine Sanctuaries Act, on the bass
that the Site possesses a unique and nationally significant collection of flora and fauna and
cultura/historica resources. It adjoinslandsin the Olympic National Park and U.S. Fish and
Wildlife Refuges. The areais managed aspart of a network of 13 marine sanctuaries throughout
the United States.

The Sanctuary encompasses approximetely 2,500 square nautical milesof coastal and ocean
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waters and the submerged lands thereunder, off the central and northern coast of the State of
Washington. The Sanctuary boundary extends from Koitlah Point due north to the United

Stat es/Canada boundary seaward to the 100-fathom isobath. The seaward boundary of the
Sanctuary approximetes the 100-fathom isobath in a southerly direction from the United
States/Canada boundary to a point due west of the Copalis River, transecting the heads of Juan
de Fucaand Quinault Canyons and touching the edge of Nitinat Canyon. The shoreward
boundary of the Sanctuary is the mean low water line when adjacent to I ndian reservations and
state and county lands (See Figure 1). When adjacent to Federally managed lands, the coastal
boundary extends to the mean high water line. The coastd boundary cuts across the mouths of al
rivers and streams.

The Sanctuary isahighly productive, nearly pristine ocean and coastd environment that is
important to the continued survival of severd eoologically and commercially important species of
fish, shellfish, and marine birdsand mammals The region's high biological productivity is fueled
by seasonal enhanced upwelling along the edge of the continental shelf, especialy at submarine
canyons, during periods of high solar radiation and northwesterly winds.

The diversity of habitats that make up the Sanctuary supports a great variety of biological
communities. The unusually large range of habitat types include: offshore islands and rocks (most
within the three National Wildlife Refuges: Hattery Rocks, Quillayute Needles, and Copdlis); kelp
beds; intertidal comnunities; erosional features such as rocky headlands, sea stacks, and arches;
inter gper sed exposed beaches and protected bays, submarine canyons; the continental shelf,
including a broad shdlow plateau extending from the mouth of the Juan de Fuca canyon; and
continental dope environments. The numerous sea stack s and rocky outcrops aong the
Sanctuary s high energy coastline, coupled with alarge tidd range and wave splash zone, support
some of the most diverse and complex intertidal and subtidal zones in the United States.

In addition to the Sanctuary's val ue with regpect to its biol ogical resources the region
encompasses significant historical and cultura resour cesincluding | ndian village sites, ancient
canoe runs, petroglyphs, I ndian artifacts, and numerous shipwrecks. An important feat ure of the
Sanctuary isits proximity to four Native American reservations and the U&A’s of the Makah,
Quileute, Hoh, and Quinault Indian Tribes.

The management goal of the Sanctuary isto protect the marine environment and other resources
and qualities of the Sanctuary while alowing for compatible and sustainable resource uses. The
Sanctuary accomplishes this mandate through a combination of regulations, research, education,
and resource protection programs. Within the Sanctuary, regulations prevent or reduce the most
common and potentially devastating threats to populations of marine mammads and hirds, critical
habitats, and fundamental ecological processes. Bans on offshore oil and minerd exploration,
drilling, seabed disturbance, pollution discharge, and restrictions on low flying aircraft provide
critical protection to the marine environment of the Olympic Coast. These protections would be
diminished or smply not exist without marine sanctuary designation.
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While some activities are prohibited, sanctuariesdo not impose atotal prohikition on human use
Activities such as fishing, shipping, and recreational use are allowed as long as they are
compatible with the primary objective of protecting marine resources. The naure and extent of
allowed activities are defined through regulation and in a detailed management plan based on the
unique qualities of each sanctuary. Research and monitoring evaluate the effediveness of
sanctuary programs and regulations. Each sanctuary’ s managemert plan isperiodically updated
to reflect new information and in consideraion of program effectiveness. As aresult of this
review, changes in regulations can be proposed.

Through itsregulations, the Sanctuary recognizes the pre-existing Tresaty rights of the Native
American tribesthat share the Sanctuary’s coastal border, including the Makah Tribe dong the
northern portion of the Sanctuary. T hroughout the designation process for the Sanctuary, NOAA
consistently affirmed that the Sanctuary would operate with full recognition of treaties and the
legal opinions including U.S. v. Washington, which upheld those treaty rights.

Sanctuary regulations prohibit the taking of marine mammasand birdsin or above the Sanctuary,
except as authorized by NMFS or the U. S. Fish and Wildlife Service (USFWS) under the
authority of the MMPA and the Migratory Bird Treaty Act, or pursuant to any treaty with an
Indian tribe to which the United Statesisaparty, provided that the treaty right isexercised in
compliance with applicable U.S. law. Inthiscase, the Makah Tribe has a pre-existing treaty right
to take whaes as defined in the Treaty of Neah Bay.

4.1.3. Wildlife Refuge

The two National Wildlife Refugeswithin the Mekah Tribe U&A off the coast of northern
Washington, Flattery Rocks and Quillauyte Needles, are part of a complex of 870 islands, rocks,
and redfs extending for more than 100 miles dong Washington's Pacific coas from Cape Flattery
to Copalis Beach These islands are protected from human disturbance and predators, yet are
close to abundant ocean food sources. They are avital refuge where 14 species of seabirds nest
and raise their young. The total population of seabirds, waterfowl, and shorebirds may exceed a
million birds. Sealions, harbor sedls, sea otters, porpoise and whaes are common around the
idands. Mogt of the coadtal idands are designated as wilderness. Theseidands are closed to the
public in order to protect seahird nesing sites, but can be viewed from the coagal highway or
ocean beaches.

The refuges on the Washington coast are managed under the USFWS National Wildlife Refuge
System to preserve and protect habitat for seabirds and other wildlife. Collectively therefuges
total over 430 acres. Surveys and nonitoring are asignificant part of the biological program.
The refuges are within the boundaries of the Sanctuary and the Olynpic National Park.

4.1.4. Coast Guard’s Regulated Navigation Area

On November 10, 1999 (64 FR 61209), the Coast Guard issued fina regulations at 33 CFR
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165.1310 that establish a permanent RNA along the northwest Washington coast and ina portion
of the entrance of the Strait of Juan de Fuca. The establishment of a RNA allows the Coast
Guard to impose restrictions on vesel activities in a specified area for specified purposes. Inthis
case the RNA was egablished to reduce the danger of 1oss of life and property in thevicinity of
Makah whale hunting activities. Within this RNA, a moving exclusionary zone (MEZ) around the
Makah hunting vessel iscreaed for thedurationof each hurt.

The Coast Guard first published a notice of proposed rulemaking on this RNA on July 22, 1998
(63 FR 39256), and requested public comments. On October 1, 1998 (63 FR 52603), the Coast
Guard published an interim final rule entitled “ Regulated Navigation Area, Strait of Juan de Fuca
and Adjacent Coastal Waters of Washington; M&ah Whale Hunting” and allowed for further
public comments.

The RNA extends out 12 nautical miles from shore aong the Washington coast from the
southward end of the Makah Tribe’'s U& A at 48°02'25" N latitude, then northto Cape Hattery,
and then east to 124°34'W longitude (See Figure 1). The regulation does not affect norma trangt
or navigation in the RNA except during, and in the immediate vicinity of, ahunt. Within the
RNA, an M EZ will surround one Makah whale hunt vessel engaged in whale hunting. For the
duration of each hunt, vessels and persons are excluded from the column of water from the
surface to the seabed within a radius of 500 yardscentered on a Makah whde hunt vessel.

Except for Makah whding vessels, a media pool vessel, and vessd swith Coast Guard authority to
navigae within the MEZ, vessdsoperating in the RNA during aMakah whale hunt may not
enter, and must avoid being overtaken by, the MEZ. The regulation imposes no other restrictions
on navigation.

The activation of the MEZ issgnaded by the flying of the internationa numeral pennant 5 from a
Makah whae hunt vessel. Only one Makah vessd actudly engaged in whae hunt operationsis
authorized to fly the international numerd pemnant 5 within the RNA at any onetime. The MEZ
isonly active while whaling operations are ongoing and the international numerd pennant 5is
flown.

The Coast Guard, in implementing thisrule, acknowledged that the M akah's intended use of
harpoons and a .50 caliber rifle, the unpredictable actions of awhae once struck, and the
unforgiving nature of a cold ocean environment called for carefully tailored safety measures. The
RNA was implemented in order to reduce dangers to nearby vessels and persons during Makah
whale hunting operations by minmizing the risks from the uncertain movements of a pursued,
wounded, or towed whale and from the dangers of high powered rifle fire.

The Coast Guard recognized that thereis a public interest in the media’ s recording and
documenting thisevent. The rule allows a Sngle press pool vessel within the MEZ sulject to
certanrestridions. Requiring other mambers of the puldic, including potentid protegers to
remain 500 yards away from the hunt was deemed by the Coast Guard to be areasonable
restriction, considering the serious safety concerns presented by awhde hurt.
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There were several violaions of the MEZ during 1999 and 2000 by those protesting the hunt,
some of which resulted in injury to violaters.

4.2. Eastern North Pacific Gray Whale

There are two populations of gray whales (Eschrichtius robustus) in the North Pacific: the eagern
North Pacific population that migrates along the west coast of North America between Mexico
and Alaska, and the western North Pacific (or “Korean”) population that migrates along the coast
of eastern Asa(Rice et d. 1984). Gray whaeswere higorically found in the North Atlantic
Ocean, but are currently found only in the North Pacific (Rice et a. 1984). The most recent
summary of population structure in gray whales, prepared for the 52™ meeting of the IWC in
June/duly 2000, found sufficient evidence, including geographic separation and therisein
abundance of one stock but not the other, that the eastern and western North Pacific populations
of gray whales should continue to be managed as separate stocks (Swartz et al. 2000).

The gray whae isreadily recognized by amottled gray color and lack of a dorsdl fin. I nstead of a
dorsa fin, it has alow hump, followed by aseries of 10 or 12 knobs aong the dorsal ridge of the
tail stock, whichare easily seen when the animal archesto dive. The adult gray whale is 36 to 50
feet long and weaghs between 16 and 45 tons. Both male and female gray whales reach sexual
maturity when they are between five and 11 years old, with the average being eight years (Rice
1986).

Femde gray whaes usualy breed once every two years. Thegray whale breeding season is
limited primarily to a three-week period inlate November and early December rear the start of
their southward migrations. However, if no conception occurs at that time, a second oestrus
cycle can occur within 40 days (Rice and Wolman 1971), such that a few females may breed as
late as the end of January on the winter grounds (Jones and Swartz 1984). During the following
summer, the pregnant femaes put on 25% more weight than the non-pregnant femeles. Females
ready to give birth often, but not always, resort to certain shalow, protected lagoons in Bga
Cdlifornia. Gray whale calves areborn in the winter after a gestation period of about 13.5
months. At birth, the calves are 15 feet long and weigh close to 1,000 pounds. The mothers’ rich
milk, containing more than 50% fat, nourishes the calves for several weeks on the winter grounds
and during the long migration to the summer grounds. The caves grow rapidly and, by August,
when they are weaned, they are approximately 28 feet long. During the remaining two or three
morths on the summer grounds, cdves feed heavily, and by the timethey head south in late
autumn, they are gpproximately 30 feet long (Rice 1986). Additiond information on thelife
history of gray whales can be found in Rugh et al. (1999a), Jones et al. (1984), Rice (1986), Rice
et al. (1984), and Rice and Wolman (1971).

Theeadern North Pacific gray whale population has made aremarkéable recovery snce its
depletion in the early 1900s caused by commercial whaling. This population originally received
protection from commercial whaling in 1937 withthe International Agreement for the Regulation
of Whaling. Protection continued under the 1946 ICRW (Reeves 1984).
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Gray whales were listed as endangered under the ESA on June 2, 1970 (35 FR 8495). Then,
following a comprehensive evaluation of their status (Breiwick and Braham 1984), NMFS
concluded on November 9, 1984 (49 FR 44774), that this population should be listed as
threatened, instead of endangered, under the ESA. However, no further action wastaken until
1991 when a subsequent review was completed and made available to the public on June 27, 1991
(56 FR 29471). The latter review showed the best available abundance estinete (in 1987/88) was
21,296 whaleswith an average annual rate of increase of 3.29% (Buckland et al. 1993).
Calaulations indicated that this population was approaching carrying capacity (Reilly 1992).
Therefore, NMFS proposed, on November 22, 1991 (56 FR 58869), that this population be
removed from thelig of endangered and threatened wildlife under the ESA. The Makah Indian
Tribe supported removal of the gray whale from the ESA list. After an extensive review period,
NMFS published afind notice of determination (58 FR 3121, January 7, 1993) that this
population should beremoved fromthe lig because the population had recovered to rear its
estimated original population size and was neither indanger of extinction throughout all or a
sgnificant portion of itsrange, nor likely to again become endanger ed within the foreseeable
future. On June 16, 1994 (59 FR 31094), the eastern North Pacific gray whale population was
formally removed from the list of endangered and thr eatened wildlife under the ESA.

As required under section 4(g) of the ESA, NMFS drafted a five-year plan to monitor the status
of the sock for aperiod of a lesst five yearsfollowing the deliing. 1 n accordance with this
draft plan, aworkshop was convened by NMFS on March 16-17, 1999, in Seattle, Washington,
to review the status of the stock based on research conducted during the five-year period
following deliging. Results of the workshop indicated tha there was no apparent reason to
reverse the previousdecision to delig this stock and that it was currertly neither endangered nor
threatened (Rugh & al. 199%).

4.2.1. Current Abundance, Trends, and Status

Recent estimates of the size of the entire population comefrom the andyses of sygematic shore
counts of southward migrating gray whdesinitiated in 1967/68 & Yankee Point near Monterey,
California, wherethe mgority of the populaion pass within two to threekilometers of shore.
These shore counts moved to Granite Canyon (seven kilometers south of Yankee Point) in
1974/75 and continued there for most yearsup to 1997/98. Analyssof these shore-based counts
indicate that in 1997/98 the eastern North Pacific gray whale population was 26,635 whales (95%
Cl =21,878t0 32,427) (Hobbs and Rugh 1999).

A more recent survey of gray whd eswas conduded by NMFS during the southbound migration
in the winter of 2000/2001. As with most of the past 20 years, the survey was initiated in mid-
December. However, unlike previous years, when the migration ended by mid-February, the 2001
southbound migration continued for another three weeks. Therefore, the systematic counts were
extended until March 5, 2001. The survey protocol, consigent with previous efforts, was
designed to provide estimates of: 1) the number of whales migrating past the survey site at
Granite Canyon, California, during on-effort hours of search; 2) the probability of an observer’s

17



detecting a group of whales as it moved through the gudy area; 3) the onshore/offshore
distribution of migratory whales; 4) the average group size of migratory whales, and 5) the
number of new calves seen at the survey site during the southbound migration. These sighting
data provide thebad s of egimates of absolute abundancefor the eagern North Pecific population
of gray whales that migrate past the survey site.

A new abundance estimate has not yet been derived from the 2000/2001 winter survey daa.
However, preliminary results indicate that the encounter rate of whales (i.e., the average numbe
of whaes seen per hour during the on-effort survey period) was lower than the estimate for the
survey conducted during the winter of 1997/98. Estimates of the correction factors, which are
needed to calaulae absolute abundance, are aurrently being analyzed. A preliminary estimate of
abundance should be available by summer 2001. T he results of the 2000/2001 survey will be
presented to the IWC Scientific Committee at its annua meeting in 2002 during a compr ehensive
assessment of the eastern North Pacific gray whale population.

An analys sof abundance estimates from shore-based counts indicatesthat the popul ation
increased by approximately 2.5% per year (SE=0.3%) between 1967/68 and 1995/96 (Buckland
and Breiwick In press). A Bayesian andyss of gray whae populaion dynamics for the same
period suggested the rate of increase of the population could have been 3.4% (95% Cl=2.5-
4.2%), if the Russian natives had not continued a harvest of roughly 40-80 whales per year
conducted aharvest (Wade and DeMaster 1996).

Shore-based sighting surveys were conducted to estimate the number of northward migrating gray
whale calves passing Piedras Blancas California, for seven consecutive yeas (1994-2000).
Additiona research included: (1) aerial surveysto determine offshore distribution in 1994 and
1995; (2) the use of thermal sensors in 1994-1996 to measure day/night migration rates
(Perryman & al. 1999a); and (3) concurrent replicate watches near the pesk of each migration to
estimate sightings missed by the gandard watch team. During good conditions, calf counts were
325in1994, 194 in 1995, 407 in 1996, 501 in 1997, 442 in 1998, 141 in 1999, and 96 in 2000.
Correcting these counts for periods not on watch and for calves missed produced final estimates
of 927 calves(SE = 88.85) for 1994, 614 calves (SE =65.72) for 1995, 1,132 calves (SE = 65.98)
for 1996, 1,520 calves (SE = 83.07) for 1997, 1,323 calves (SE = 77.84) for 1998, 428 calves
(SE =55.53) for 1999, and a preliminary esimate of 282 caves (SE = 28.93) for 2000. Caf
productionindices(calf estimate/total population estimate) are 4.0%, 2.7%, 5.1%, 6.8%, 5.0%,
1.6% and 1.0% for the years 1994-2000 respectively. Fluctuations in caf production over this
time period were positively correlated with the length of time that primary feeding habitat was
free of pack ice during the previous yea.

Wade (1994) reported that, based on a Bayesian analysis of the census data between 1967/68 and
1993/94, the eastern North Pacific stock of gray whales was between 0.51 and 0.97 of its carrying
capacity, and that the rate of net production at the maximum net productivity levd was 0.033
(95% CI: 0.023-0.044). However, this conclusion was regarded as questionable at the 1994 IWC
Scientific Committee meetings, because the analysis may have been unduly influenced by the 1992
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census and because the variance of the abundance estimate was likely underegimated (i.e,
negatively biased). When incorporating the 1995/96 abundance estimate, Wade and DeM aster
(1996) estimated the maximum net productivity rate (R,,) from the period between 1967/68 and
1995/96 at 0.053 (95% Cl: 0.031-0.113). Thisestimate isnot significantly different from the
defaut rate for R, of 0.04 for cetaceans (Wadeand Angliss 1997).

Under the MMPA, all human-caused mortalities are evaluated relative to the species’ Potential
Biological Remova level (PBR), which isthe NMFS management strategy for achieving the
primary goal of the MMPA to prevent any marine mamma gock from being reduced below its
optimum sustainakl e populationlevel (OSP), and to restore gocks that have been reduced below
that level. The PBR is defined as the product of the minimum population estimate, one-haf the
maximum theoretical net productivity rate, and arecovery factor: PBR=N,;, X 0.5R , xF. The
PBR for dl marine mamma gocksare provided in marine mamma gock assessment reports
prepared by NMFS; the current PBR for the eastern North Pacific gray whale population is found
in Ferrero et a. (2000), the “ Alaska MarineMammal Stock Assessments, 2000." The N, for
the eastern North Pacific gray whale stock is 24,477 and was estimeted by Ferrero et al. (2000) as
the 20" percentile from the log-normal distribution for the estimates of abundance based on the
most recent survey (1997/98) . Ferreroet d. (2000) used an R, value of 0.047 in calculating a
PBR for thisstock. ThisR,,, vaueisdifferent from the value used in the “Draft Alaska Marine
Mammal Stock Assesamerts, 2000" and, accordingly, different from that used inthe Draft EA.
The new estimate of R, of 0.047 used in thefinal Alaska sock assessment report and in this
Final EA reflects the results of anew age- and sex-structured model which accounts for the bias
in the harvest towards females. Ladly, Ferrero et al. (2000) used 1.0 as therecovery factor (F)
for this stock, which is the upper limit of the range of values for non-listed stocks thet are
increasing while undergoing removals due to subsistence hunters (Wade and Angliss 1997).
Thus, for the eastern North Pacific stock of gray whales, the PBR is 575 anmals (24,477 x 0.5 x
0.047 x 1.0) (Ferrero et a. 2000). Ferrero et al. 2000 can be viewed &

htt p:/ www.afsc. noaa.gov/ assessments. htm.

PBR calculations (Wade and Angliss 1997) and performance simulations (Wade 1998) have been
based on the concept of averaging mortality over a giventime period. 1n the simulations by Wade
(1999), true nortality was dlowed to vary annually around the PBR with a coefficient of variation
as high as 0.8. The performance of the management scheme was deemed adequate under these
circumstances. In many fisheries, edimates of mortdity are suljed to error and are often not
conducted annually; these estimates are typically averaged over severa years (Wade and Angliss
1997). Therefore, in assessment of i mpacts on the population, NMFS doesnot restrict its
assessments of quotas to annual values. Aslong as the average over the three-year period isless
than the PBR, the take should be considered sustainable within the framework of the PBR
management strategy (Wade and Angliss 1997).

The eastern North Pacific stock of gray whales has beenincreasing in recert years despite known

harvests and other human caused mortalities. Based on available data, Ferrero et al. (2000)
determined that the estimated annud level of human-caused mortality and serious injury (83),
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whichincludes a recent annual average of mortalities from commercial fisheries (6), subsistence
harvest (76), and ship strikes (1), does not exceed the PBR (575) for the eastern North Pacific
stock of gray whales. This estimate is based on a 5-year average (1993-1998) of human-caused
mortality and serious injury (see abovefor internet link to Ferrero et al. 2000).

4.2.2. Migration

Gray whales migrate south out of the Bering Sea through Unimek Pass, Alaska, from late October
to early January, with peak numbers of whales (when 50% of the sightings have been recorded at
ashore station) going through Unimak Passon or about December 12 (Rugh 1984, Rugh et d.
1999g). Thepeak of the southward migration observedinthe 1970s was the last two weeks of
November and first three weeks of December, but a one-week shift in migration dates has
occurred since the 1970s (Rugh et al. 1999a). The estimaed time of migration through Unimak
Pass in recent yearsis condstent with observations made in central Caiforniaat Granite Canyon,
where NMFS has a counting station that operated in 1993/94, 1995/96, and 1997/98 (Hobbs and
Rugh 1999). Using an estimated travel speed of 144 km/day (Swartz et d. 1987), sout hbound
gray whdesshould be able to travd the estimated 5,000 km from Unimak Passto Granite Canyon
in 35 days (Rugh et d. 1999a). Sighting rates are very low in mid-December at Granite Canyon,
peaking on January 15 (plus or minus three days), and ending in mid-February. The southward
migration generdly endsinmid-February just asthe northward migrationbegins. Thismigration
timng appearsto be conggent from Oregon to Mexico and through all the yearsfor which data
are available (Rughet al. 1999a). In California, the last of the southbound animals sometimes
overlap with the first northbound migrants. This overlap suggeststhat only a portion of the
migrating population isin the waters of Mexico during the winter, while the remainder is
distributed in the coagal watersof southern and central California (Swartz 1986).

The southward migration is segregated by age, sex, and reproductive status (Rice and Wolman
1971); the vanguard is led by near-term pregnarnt females followed by oestrus females and mature
maes. The lagt phase includes immature animas of both sexes. Gray whaesbeginto arivein
the coastal lagoons of Guerrero Negro, Ojo de Liebre (Scammon’s L agoon), San Ignacio, and
Bahia Magdalena in late December and early January, and reach maximum densities there by mid-
February (Jones and Swartz 1984). While the mgjority of the calves are believed to be born
within or near these coastal lagoons, sightings of newborn calves migrating south past central and
southern Cdifor niain January and February have increased over the recent past (Shelden et al.
1995). Asauming calving dates have been conggent over theyears, the change in observations of
calveswell north of Mexican waters may be rdated to the delayed onset of the migration
(Buckland and Breiwik In press), resulting in females not migrating as far south as Mexico by
the time parturition occurs Delays in themigration may be afunction of increased competition
for food among thisstock, which results in more extensive foraging for food in northern latitudes
and requreswhales to travel farthe whenthey gart to migrae south (Rughet al. 1999a).

The northward migration from the southern range occurs in two distinct phases segregated
according to age, sex, and reproductive condition (Poole 1984, Swartz 1986). In central
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California, the first phase begins in mid- to late-February and includes newly pregnart females
They are followed by adult males, anestrous females and immeture whales of both sexes. These
northbound migrants pass central California and Oregon in February and March and are observed
entering the Bering Sea through Unimek Pass from late March through May eachyear (Braham
1984). The northward migration is slower than the southward migration (Pike 1962). The last
group of whalesto leave the wintering grounds ar e the females with calves of the year, departing
one to one-and-a-half months after the others. Their protracted departure from the winter range
begins in late March and continues urtil May in some years. Fermaleswith cal ves migrate more
dowly than whaes without calves, presumably to accommodate nursing and the dow swimming
spead of calves. Femdeswith calvesare observed passing through central Californiato Oregon
from lae March through June (Herzing and Mate 1984, Perryman et al. 1999b) and are seen
entering the Bering Sea from May through June (Braham 1984).

There has been rdatively little effort off Washington to document thetiming of the migration
because: 1) during their southward migration, gray whales travel well offshore through this area
(Pike 1962; Green et d. 1995; Shelden et al. 2000); 2) accessto Srategic observation sitesis
poor, and thereisa lack of appropriat e facilities; and 3) winter weather in the Pacific Northwest is
typified by grong winds, high seas rain, and fog, making it unlikdy that the entire migration
could be documented annually.

In 1998, NMFS attempted to document the southward migration off northern Washington by
plecing an observer inthe Taoosh Idand lighthouse (Jones 1999). During 12 daysof observation
from November 30 to December 16, gray whales were sighted on only three occasions (December
2,4, and 14). The low number of sightings was attributed by Jones (1999) to the possibility that
whaes were migrating farther offshore out of sghting range or that the study period possbly
represented the early stages of migration, thus few whales were inthe vicinity. NMFS also
conducted six aerid surveys off northern Washington in November and December 1998 and in
January 1999 to assess migration timing and distance from shore (Shelden et d. 1999). Only six
pods of gray whaleswere sighted during aerial surveys. noneduring two surveys in Novenber;
three pods during two surveysin December; and three pods during two surveysin January. The
pods sighted ranged from 5.5 to 47 km offshore during these surveys Because of the low number
of sightings and limited survey effort (due to poor surveying conditions from inclement weather),
Shelden & al. (1999) drew no conclusions on migratory timing.

Pike (1962) reported that the southward migration off Washington and British Columbiabegan in
late Septenmber and Odober, peaked in late December, and ended in late January, based on
observations by lighthouse and light-ship operatorsin the late 1950s. He noted, however, that
few southbound migrants are seen off Washington and British Columbia because of reduced
visibility in winter nonths  Studies just north of Washington, along Vancouver Island from
November 15 to May 1 from 1972 to 1977 found that the southward migration in this area
occurred from November to mid-January with a peak in the last two weeks in December (Darling
1984). Thisstudy showed northward migration in thisareabegins in February, peks in late
March and early April, and continues through May or early June Studies to the south of
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Washington, off central Oregon from 1978-1981, found the southward migration in this area was
fromearly December to md-February with a peak in the fird week of January (Herzing and Mate
1984).

NMFS funded amore recent study on southward migration timing off Oregon from December 5,
1998, to February 15, 1999, which showed the start of the migration was three weeks later and
the peak was six days later than the 1978-91 study (Mate and Poff 1999). However, there has
been a one-week delay inthe migration since the 1970s so the timing of the migration in 1998/99
was on schedulerdative to dates observed in Cdifornia through the 1980s and 1990s (Rugh et d.
19993). There areanecdotal reports of southbound gray whaes as early as mid-November in
central California, but these and Pike’ s(1962) report of gray whdesin September in Washington
may represent movementsof whales in the Paafic coad feeding aggregation rather than migrarnts
from the northern feeding grounds in western Alaska.

Some studies suggest that gray whales migrate farther offshore of Washington during the
southward migration. Pike (1962) observed many gray whales migrating off Washington between
8-28 km offshore, with a single sighting of three gray whales 37 kmwest of Cape Flattery. Green
et d. (1995) reported that gray whaes occur sgnificantly farther offshore in Washington during
the southward migrationversus the northward mgration Themean distance off shore for

sout hbound migrants off Washington was 25.2 km compared to 11.8 km offshore during the
northward migration (Green et al. 1995). Shelden et al. (2000) reported southward migrating
gray whales asfar as 47 km offshore of Washington.

Although past scientific literature (Pike 1962, Darling 1984, Herzing and Mate 1984) indicates
the southward migration can occur off Washington in November, an analysis of recorded travel
Speeds, estimated distances, and known dates from recent studiesin Alaska, Oregon, and
California (Rugh & al. 1999b) indicates southward migrating gray whaes would be expected to
begin occurring off Washington in early December, peaking on or aout January 5, and ending in
the first week of February. Most of the southward migration (between the 10" and 90" percentile
sighting dates) occurs across a period of 43 days, but the entire migration may take more than 70
days to pass throughan aea (Rughet al. 1999a). The northward migration woud be expected to
occur from late February to the end of June, with adult females and calves dominating the
migration in June off Washington.

4.2.3. Pacific Coast Feeding Aggregation

Most eastern North Pacific gray whales spend the sunmer in the shallow waters of the northern
and western Bering Seaand in the adjacent waters of the Arctic Ocean; however, somereman
throughout the summer and fall along the Pacific coast as far south as southern California.
Observations of gray whaesin summer monthsin locations well south of Alaskaare not recent
occurrences; they have been documented during periods of low and high population abundance
(Gilmore 1960, Pike 1962, Rice 1963, Gilmore 1976, Patten and Samaras 1977, Nerini 1984,
Mallonee 1991, Avery and Hawkinson 1992, Clapham et al. 1997, Sanchez-Pacheco et a. In
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press). These animals have been refared to as “summer residents,” aterm first used by Pike
(1962) to describe gray whales that occurred off British Columbia during Jure through
September. However, photo-identification studies show that these whaes 1) move widdy within
and between areas on the Pacific coast to feed in the summer and fall, 2) are not always observed
in the same area each year, and 3) may have severa year gapsbetween resightings instudied areas
(Calambokidis and Quan 1999, Quan 2000), so the term“ summer resident” or “seasonal resident”
isamisnomer. This EA uses the term “Pacific coast feeding aggregation” to distinguish these
gray whales from those that feed in the northern and western Bering Sea/adjacent waters of the
Arctic Ocean.

Gray whales have distinctive natural markings (pigmentation and scars) on their dorsal area that
can be used to distinguishindividual animals. Researchers began taking photographs of the dorsal
area of gray whales in the 1970s off Vancouver Island. They found that individual gray whales
could bedidinguished by comparing photographs, and the novementsand occurrence of
individual animals within and between yearscould be monitored (Darling 1984).

Studies on the behavior and movements of gray whaes aong the Vancouver Idand coast during
the summer (Darling 1984) found that most of the gray whales were within one kilometer of the
coast, and that their mog common behavior was feeding. Darling (1984) usad photo-
identification to identify individual whales. He found that many gray wheles traveled throughout
the summer to various feeding sites separated by as much as 77 km, while other whales spent the
entire summer inasingle bay. He also documented whales using different feeding Stes (separated
by as much as 150 km) in different years. Not every whale was seen each year, suggesting that
some whales spent the summer outside of his study area. Variation in prey availability and
foraging successby whaesislikely to conplicate any pattern of habitat usage and the length of
fidelity to aparticular area. In discussing the variation in annual turnover patterns of gray whales
(i.e., frequency and pattern of sightings), Darling (1984) proposed two plausible explanations: 1)
asingle “northwest coast” group of whales that mixed and was not completely observed between
years because of varying effort and a limited spatial scale for observation; and 2) a VVancouver
Island group of whales, some of whichreturn annually for a series of years (from two to at least
eight) and then go elsewhere, probably on full migration, while others spend only one summer in
the area. Both of these explarnations are plausible, but they are not necessarily mutually exclusive;
both may be true to some degree. The interpretation of movement patterns and fiddity of gray
whales during the summer and fall depends on the spatial and temporal scales of the observations.

Photo-identification of individual gray whales in Washington began in 1984 by Cascadia Resaarch
Colledive (CRC) (Cdambokidiset al. 1994). Calambokidset al. (1994) devel oped a catalog of
these individual whales and had 76 individual whales in the catalog by 1993. Resights of these
whales indicated that some whales returned over severa yearsto the same areas to feed in the
summer, while others were seen only once or twice and during only one year. Of the 76 whales
referred to inthe 1993 CRC catalog, only 17 (22.3%) had been observed during more than one
year from 1984-1993 (Calambokidis et al. 1994). Only eight of the 17 whales(10.5%) were seen
in the same area during a sulsequernt year, indicating that overall site fidelity may have been low.

23



Calambokidis et d. (1994) also discussed seasond residency or tenure of individua whales and
defined this parameter as the “minimum estimate of time present between the first and last
sighting.” The longest tenure recorded was 112 days for one whale; the average tenure was 47
days. This method, however, assumes that whales were in the area during the full extent between
sightings, even during periods of long gaps between sightings whenthey could have traveled out
of the region.

In 1996, NM FS began annual vesse surveysfor gray whaesin the summer and fal in
northwestern Washington waters and off southern Vancouver Island. Gosho et al. (1999)
documented within-year movements between the northwest Washington outer coast and both
sdes of the Strait of Juan de Fuca (southern Vancouver | dand and Washington), and a betw een-
year shift in whale concentration from northern Washington in 1996 to the Strait of Juan de Fuca
in 1997. 1n 1997 and 1998, the whales occurred more frequently off southern Vancouver | dand
than in Washington waters. Although ardatively large number of whale sightings were made, the
photo-identification of the whales showed that only 18 individuals were present in 1996 and 28
individuals in 1997. Most of the whales identified in 1996 and 1997 had been sighted in previous
years. 78% (14 of 18 whales) of the individuasin 1996 had been observed in previous years, and
82% (23 of 28) of the whalesin 1997 (Gosho et al. 1999). The percentage of whales in this area
observed in previous years dropped in 1998 to 56% (32 of 57) -- 44% were newly identified
whaes(Calambokidset al. 1999). Thegray whdesmoved between areas along the Washington
coadt, in the Strait of Juan de Fuca, and off the coast of Vancouver Idand. Despite intensive
survey effort, the absence of identified animals suggests that they had moved out of the study area
during the season and later returned. Of the 28 whaesidentified in 1997, 62% were observedin
1996. Of the whdes identified in 1996, 65% were re-sighted in 1997 (Gosho et al. 1999).

In 1998, NMFS photo-identification studies were expanded in coll&boration with other
researchers to survey suitable habitat (at varying levdsof efort) from northern California to
southeast Alaka. By expanding the oatial coverage, the observed range of within-season
movements likewise expanded, and a better understanding of between-year movements was
achieved. Within-year movements of 57 whales were documented betw een various regions along
the coast, with the most frequent movaments between northern Washington, the Strait of Juan de
Fuca, and southern and centrd V ancouver Idand (Cdambokidis et al. 2000a). Larger scale
movements were also documented from northern California and Oregon to southern and central
Vancouver |sland.

Of the whdles identified in all areasin 1998, 55% had previoudy been seenin another year in
Washington and were aready part of the CRC photo-catalog (Calambokidis et al. 2000a). Gray
whales that have been seenin northern Washington and the Strait of Juan de Fuca have also been
seenin other yearsin dl other regionsdong the coast (Calambokidis et d. 20008). Although itis
not possible to quantify the amourt of movement between reg ons without several moreyears of
range-wide surveys, the following examples illustrate the range of movements. A whale (CRC
#68) that wasseenin 1996 and 1997 by Gosho et al. (1999) inthe Strait of Juan de Fuca was not
seen in that same area in 1998 but was seen in southeast Alaska. Likewise, another whale (CRC
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#127) that had been seen in the Strait of Juande Fucain 1997 was only seen in northern
Californiain 1998. A third whde (CRC #145), with a tenure of 99 days near southern Vancouver
Idand and northern Washington in 1996, was seen only in the centra Vancouver | dand and
Oregon regions during 1998. Such occurrences may be the result of range expansion in an
increasing population, or reflect the gray whales' predilection to forage widely for suitable prey
Species.

Photo-identification studies off northern Washington, Vancouver Idand, Oregon and Cdifornia
continued in1999. Calambokidis et al. (2000b) reported 216 different gray whales in these study
areas. Only 39% (84) were known from previous years. Very few gray whaeswere observed off
the coast of Washington in 1999, but there were unusually high nunbers of gray whales in Puget
Sound with only 18% (6 of 33 different whales) identified from prior yearsin any area. Of the
216 gray whalesreported in Calambokidis et a. (2000b), 45 different whales were observed by
CRC on ore day (May 20, 1999) in coastal waters just north of La Push of which 6 (13%) were
identified in prior years. Snce thisobservation occurred 3 days after and about 10 miles south of
the site of the Makah hunt, Calambokidis et al. (2000b) noted that the findings indicate that
seasonal resident whales are present during the time and area of the Makah whale hunt, but are a
relatively amdl proportion of the animals. Cdambokidis et d. (2000b) noted that these results
should be treated cautioudy since 1999 appeared to have been an anomaous year for gray whae
sightings, and also noted that there does not appear to be any clear way to distinguish between
whales that remainin Washington and those that move out of thearea.

Gosho et al. (2001) compared the results of the NMFS survey efforts across three areas by year
and month, thus providing a more detailed analysis of movements and distribution of gray whales
by month, area, and year for the years 1996-1999. The three survey areaswere: the Strait of Juan
de Fuca, the northern Washington coast, and the southwest coast of Vancouver Island. Survey
effort for the three areas in nautical miles surveyed was 816, 1821, 2594, and 1383 nm in 1996
through 1999 respectively (Gosho et a. 2001). In 1996, of the 101 gray whales sighted, 88%
were observed on the oute Washington coast. In 1997, however, the area of concentration
changed when 70% of 162 whales wer e observed in the Strait of Juan de Fuca. 1n 1998, the
distribution of gray whales was mxed between southern Vancouver Island (44%), the northern
Washington coast (30%), and the Strait of Juan de Fuca (25%). The distribution of 82 gray
whde sghtings in 199 was mixed with mog (58%) from southwest V ancouver Island, 24% from
the Strait of Juan de Fuca, and 17% from the northern Washington coast. The sighting reates of
gray whaes as afunction of nautical miles surveyed varied widely between area, by year and
month for the four years surveyed, making it difficult to predict whaleabundanceor distribution
for any given strata. For example, for the Strait of Juan de Fuca, the sighting rate increased
seven-fold from 1996 to 1997 from .018 to .123 whales per nm surveyed. In 1998, the sighting
rate declined dramatically to .034 whales per nm. In 1999 the rate was .043 or about 20% highe
than in 1998. The northern Washington area showed smilar variability in gray whale sighting
rates. In 1996, the highest sighting rate (.277 pe nm) of all areas was observed on the northern
Washington coast. In 1997 and 1998 though the sighting rate declined to .063 and .067
respectively. By 1999, the rate had declined by aimost an order of magnitude (.021) from that
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observed in 1996. The southern Vancouver Idand area showed smilar variability in sighting
rates, with relatively low rates in 1996 and 1997 and high ratesin 1998 and 1999. Overdl, the
rates off southern Vancouver Island ranged from.091 to 0.416 whalesper nmfrom 1996 to 1999.
These datasuggest a generd shift in digribution of gray whaes from northern Washington in
1996 to the Strait of Juan de Fucain 1997, and to southern Vancouver Island in 1998 and 1999.

Gosho et al. (2001) also examined the sghting frequency of gray wha esby morth and areafor
the years 1996 through 1999. Althoughthere were some mgjor differences in survey effort
between years and areas, comparisons can be made based on sighting frequency per unit of survey
effort. 1n 1996, the highest overall sighting raes for all threeareas combined was in September.
In 1997, the highest rateswerein August; in 1998 the highest rateswere in July. In 1999, the
highed rates were again observed in August. In general, the sighting rates of gray whales tended
to be lower in June than inother months, except for 1997 when high sighting rates in June were
observed primarily from the Strait of Juan de Fuca These datado not indicate any predictable
pattern in gray whale distribution or abundance by month, area, or year for the three main areas
aurveyed. Darling et d. (1998) found that gray whde prey digtribution influenced gray whale
digtribution and habitat usage off Vancouver Idand. Since the primary behavior of gray whaesin
the Pacific northwest during the non-migratory period isfeeding, itislikey tha most whaes will
simply occur where prey ismog avalable. Use of these forage areas changes frequently from
month to month and year to year, making it difficult to predict where the whales will occur in the
future.

For the four years of NMFS surveys (1996-1999), Gosho et d. (2001) identified 18, 28, 54, and
24 different gray whaes respectively in the three survey aress. 1n 1996, 50% of the individually
idertified whales were observed only on the northern Washington coad, 22% only on southern
Vancouver Island, and 17% were observed in both the Strait of Juan de Fucaand thenorthern
Washington coast. 1n 1997, a shift in distribution occurred; only 21% were observed only on the
northern Washington coast, while 35% were observed only in the Strait of Juan de Fuca and 35%
were observed in both the Strait of Juan de Fuca and the northern Washington coast. In the
summer of 1998, about 62% of identified whales occurred off southern VVancouver Island, 26%
off northern Washington and 10% of the whaes moved between thetwo areas (Gosho et d.
2001). Observations of individual whales in both 1998 and 1999 indicated that many wheles that
occurred in southernVancouver Island moved in thefall to the northern Washington coast or
Strait of Juan de Fuca.

NMFS continued gray whaessurveys in the Pacific northwest from Junethrough October of
2000. Although the final identifications have not been completed for whales photographed, the
survey effort was similar to previous years. In 2000, atotal of 1147 nmwere surveyed in the 3
survey areas and 70 gray whales were sighted (NMFS-NMML unpublished data). Sighting rates
were lower in both the Strait of Juan de Fuca (.0358 per nm) and northern Washington Coast
(.0447) thanin southern Vanoouver Island (.198). In generd, the sighting rates and distribution
of gray whales during 2000 was similar to 1998 and 1999 for the 3 survey areas with rates 3-4
times lower in Washington than in southern Vancouver Island.
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Some of the identifiable individual gray whdesinthe Pecific coast feeding aggregation
periodicaly retur ned to the same areas of the Pacific Northwest coast over multiple years (Darling
1984, Darling et al. 1998, Calambokidiset al. 1994). Studies off the wed coast of Vancouver
Island, British Colunmbia (Darling et al. 1998), revealed that some gray whales exhibited seasonal
site fidelity in response to seasonal abundance of a variety of prey types. Recent photographic re-
identifications suggest, however, that these whales also range widely within other coastal areas as
far south as northern Cdifornia and asfar north as southeast Alaska from spring to fall
(Caambokidisand Quan 1999). Thiscould account for gaps inyear-to-year resightings at
specific locations, but the whales could aso have migrated into the Bering Sea to feed in the
intervening years. There have been no photo-identification studies in the northern feeding areas
(northern and western Bering Sea and adjacent watersof Arctic Ocean) to determire if any of
these whalesoccur in northern waters between and withinyears that they are sighted in study
areas on the west coast. The wide ranging movements and lack of annual continuity in sightings
argues against views that a dgnificant number of thesewhd es show localized stefidelity
(Calambokidis & al. 1999). However, sveral gray whales that have been identified in northern
Pugd Sound near Everett, Washingtonfor several consecutive yearsinthe ring do appear to
show a strong site fidelity to this area; but, it is only for the early part of the feeding season, after
which they move to other areas yet to be determined (Calambokidis and Quan 1999).

Sitefidelity (i.e., returning to the same ste year after year to feed) does not appear to be strong in
the Pacific coast feeding aggregation; repeat occurrences of whales at certain sites appears to be
more related to availability of food (Darling 1998). Individual whales have been observed &
particular Stesover multiple years, but they have dso had within-year and between-year gapsin
presence that prevent predicting an anima’ s duration of stay per season or probability of returning
to asitein future years for most areas. Site fidelity does appear to occur with several whales that
feed near Whidbey Idand in Washington; studies through 1999 indicate they have occurred at this
site, and no others, each year from March to May since 1991 (Calambokidis et a. 1999). In other
areas, though, considerable interannud variation occurs in the presence of individual whales, as
shown from st udies in the northern Washington coast area that has been surveyed consastently
from 1996-1999. For example, of the 28 individual whales identified in 1997 in northern
Washington and southern Vancouver 1dand, only 16 (57%) were observed the following year in
1998 (Calambokidis et a. 1999). These data indicate that many whales (35-43%) do not return
to the same foraging sites in successive years. 1n 1998, 57 unique whales wer e identified by
NMFS and CRC in the northern Washington/southern Vancouver Island region. Only 32 (56%)
of these whales were identified in a previous year, thus indicating that immigration or recruitment
of new whalesinto thislocd feeding area may be high.

Our knowledge about the whales in the Pacific coast feeding aggregation is complicated by the
overlap between the migration period and the period of summer/fall feeding. Although the
primary migration period is relatively well-defined, discriminating the late northbound migrarts
and the early southbound migrants from the Pacific coast feeding aggregation is difficult,
especially since whalesare knownto feed during the migration. As an example, 17 whdes were
idertified inthe Strait of Juande Fucain 1998. Of those, seven whaleswere first seen before
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September 1. They had all been seenin a previous year, and they had all been seenin other
regions. Of the remaining 10 whales seen for the first time after September 1, none had been seen
in a previous year, and only one had been seen inanother region during 1998. These 10 whales
were ether early migrants or part of the west coast Pacific coast feeding aggregeation occurring in
areas that have not been surveyed.

The total number of gray whales that feed along the Pacific coast has not been well documented
until recertly. During the summer of 1998, the first range-wide photographic identification survey
of this feeding aggregation wasconducted from northern Californiato northern Vancouver Island.
A total of 155 unique whales were identified in 1998, of which 134 were seen after June 1 inareas
other than Puget Sound (Calambokidis et al. 2000a). The nunmber of whales photographed
represents a minimum size for the aggregation because it does not incorporate whales in the area
that were missed, nor doesit indude whalesthat are part of the aggregation that may havefed in
Pacific coast areas outside the area that was surveyed. Calambokidis et al. (2000a) developed an
initial estimate for the sizeof the Pacific coast feeding aggregation (seen after June 1 on the outer
coast) in 1998 using a mark-recapture Petersen estimator, with 1996 and 1997 as initial cgpture
samples and the 1998 survey as a recapture survey. Their estimates were 169 (CV=0.09) and 175
(CVv=0.09) whales. A higher abundance estimate for the Pacific coast feeding aggregation was
made for 1999 by Calambokidiset al. (2000b) using the 1998 and 1999 results. The mark-
recapture estimate of abundance based on 1998 and 199 sampleswas 269 whales (CV=0.06).
Caambokidis et d. (2000b) also had a separate estimate of 222 whaes (CV=0.06) by excluding
the California samples because they appeared different. Using alog-based confidence interval, the
222 and 269 estimates yield N,;, values (minimum abundance estimates) of 211 and 256 for the
purpose of calaulating PBRs (Wade and Angliss 1997) for the Pacific coast feeding aggregation.
Cdambokidis et d. (2000a) considered possible violations of the mark-r ecapt ure assumptions and
concluded that the estimates were most likely to be biased low.

The best available scientific information does not indicate that this feeding aggregation constitutes
a separate sub-group of the eastern North Pacific population similar to genetically distina groups
of humpback whalesthat return to specific feeding areas in the North Atlantic (Clapham and
Pasholl 1999, Padholl et al. 1995). In North Atlantic humpback whaes, strong materndly
directed fidelity to specific feeding areas has been shown to persist on an evolutionary time scale,
as reflected in the digribution of mDNA hgplotypes (Palsboll et al. 1995, Larsen et al. 1996).
However, such a study canmnot be conducted on the gray whale population until tissue samples
have been oltained from the full summer range. A preliminary study examined a small number of
samples and compar ed animas from Clayoquot Sound to the overdl eastern North Pacific
population (Steeves 1998). No significant genetic differences were found, but the study noted the
l[imitation of its small sample size.

Both NMFS and theWC currently consgder the eastern North Pecific gray whale population to
be asingle stock; to date, there has been no evidence to suggest that the Pacific coast feeding
aggregation should betreated as a separate sock. Swartz et d. (2000) reported that genetic
analyses of biopsy samples collected from gray whales feeding in the Padfic Northwest by Steeves
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(1999) indicated that these anmalsdo not form asepaate, gendicdly distinct popula@ionfrom
other portions of the eastern North Pacific population. However, it was noted that the sample
size used in the anadlysis was small (18 samples from British Columbia) and may not be
representative of animals that typically feed in the Pacific Northwest. Nonethdess, thewhaes in
this Pacific coast feeding aggregation are not arandom assort ment of the tota population and the
whales do show some fidelity to feeding off the west coast rather than northern Alaska.

As noted in the report of the IWC Scientific Committee to the Commission (IWC 2000): “1) there
are two dealy separate gocks, in the eastern and wegern North Pecific, with a large distribution
gap and no reason to expect significant interchange nowadays; 2) the gray whae' s promiscuous
breeding behavior |eaves little opportunity for evolutionary differences, but there is nevertheless
detectable site fiddlity at various times of year; 3) some of these animas [Pacific-coast- summering
whales] are ‘residents’ that return annudly to the same areas, with some ‘residents’ using severa
areas within a angle year and others staying in one area; 4) gppropriate photo ID data has only
been collected from afew areasto date, sotheratio of ‘trangent’ to ‘resdent’ animds is
unknown; 5) a small-sample-size genetic study from a single summering area found no evidence
of genetic differertiation between local residerts and transients; 6) the [ Scientific] Committee
agreed that there are important issues of management objectives to be addressed, concerning the
size of the unit to be conserved and the appropriate level of precaution; and 7) the Committee
agreed that there is a need for a better understanding of site fidelity and potential stock
substrudture in eastern gray whales to improve advice on management.”

4.2.4. Whaling

Eskimos hunted gray wheles near the shores of the northern Bering and Chukahi Seasfor
thousands of years. Natives of the Chukotka Peninsula sdected young gray whales ard killed
them by using toggle-headed harpoons attached to seal and walrus skin floats (Krupnick 1984).
Up until 1928, several Indian tribes between the Aleutian |slands and California hunted gray
whales asa part of their cultural and religious traditions. These included the Aleuts, Koniag,
Chugash, Tlingit, Haida, Tsimshian, Nootka, Makah, Ozette, Quileute, Klallam, and Chumash
(O'Leary 1984). They hunted from boats made of skin or wood and used hand-held harpoons,
often with poison-enhanced tips. Stranded whales were dso utilized by some of these tribes.

In northeastern Asia, aborigind whaing diminished early in the mid-nineteenth century. This
resulted from a decline in the aborigina populations as well asfrom changesin cultura traditions
following contact withwesterners, particuary Y ankee whalers. Commercial shore whaling took
gray whales along the coad of the Cdifornia from the mid-1850s to the early 1900s (Sayers
1984). Shore whaling was defined by Scammon (1874) as the pursuit of a whale from a boat
launched from the shore. When the whale was captured, it was towed back to shore where it was
flensed and its oil and other byproducts were processed for market. The first station was
established in Monterey Bay in 1854 and, over the next 45 years, 15 stations were operated at
various times from Crescent City, California, to Punta Eugenia, Baja California. The industry was
profitable for approximately 40 years but, by the turn of the certury, whales had become scarce
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along the coast, and shore whaling became obsol ete.

From 1845 to about 1900, American whalers hunted gray whaes on their winter groundsin Baja
Cdlifornia, aswell as dong their coastal migration routes and on their summer groundsin the
subarctic (Scammon 1874, Henderson 1984). After whaersdiscovered the wintering areasin
lagoons along the Pacific coast of Bgja Cdifornia, they took whales by the hundreds outside the
entrances and within thelagoon interiors (Henderson 1984). The gray whd e earned the names of
“devil fish” and “hard head” from its habit of attacking whaling skiffs when harpooned. Skiffs
were frequently overturned and stoved in, with loss of human life. Thus, the whalers preferred
hunting gray whales from shallow watersal ong the edgesof the lagoon channels wherethey were
relatively safe from attacks by injured whales. Because femdescongregated within thelagoon
interiors inwinter to rear their calves, these catches comprised mostly females and their calves.
Thiswhaling strategy drastically reduced the reproductive capacity of the populaion. By the turn
of the century, whaling for gray whaleswas no longer commercially viable. Hendeson (1984)
estimated that between 1845 and 1874 approximately 11,300 gray whales were harvested
throughout the eagern North Pecific, including approximatdy 3,200 fromthe lagoons and bays of
Baja California.

Modern whaling for eastern North Pacific gray whales began around 1914 and was pursued by the
United Staes, Japan, Norway, and the Soviet Union (Reeves1984). Modern whding refers to
the catching of whales through the use of deck-mounted cannons, explosive grenades, direct
fastening to the whales, and diesel-, gas-, or steam-powered boats and ships (Mitchell and Reeves
1983). From 1914-46, an estimated 940 gray whales were taken by factory ships and/or fleet
whalers working from the North Pacific to Baja California (Reeves 1984). The catch of gray
whales off the Chukotka Peninsula increased inthe 1930s after commercial overharvesting caused
the decline of the bowhead whale and whalers shifted to gray whales ('Y ablokov and
Bogodovskaya 1984). From 1933-46, the Soviet whaling fleet took atotd of 623 gray whaesin
the Bering and Chukchi seas (Blokhin 1997b). In 1940, the Japanese factory ship Tonan Maru
took 58 gray whdesinthe North Pecific. After 1937, gray whales were protected from
commercial whaling by Norway and the United States and, after 1938, they were protected from
commercial whaling by Canada.

Commercial whaling for gray whaleswas banned by the 1946 ICRW. That agreement included
provisionsfor aboriginal harveds and scientific investigations, providons which continue under
IWC management. Between 1948 and 1954, Chukchi subsistence hunters took atotal of 182
whales, and from 1956-68, the catches increased to more than 100 animalsannually (Zimushko
and Ivashin 1980). Between 1959 and 1969, 316 gray whdes were killed under Special Permits
off central California during the fall southward and spring northward migrations. This take was
for scientific invedigations to establish the status of the population (Rice and Wolman 1971).
From 1967-97, aboriginals harvested an average of 150 gray whales amually for subgstence,
during which timethe population Sze increased (Table 1). Almog all of the subd gence hunts
were by Russian natives; the only reported take by subsistence hunters el sewhere during the last
decade ocaurred in 1995 when two gray whales were taken by Alaska naives (IWC 1997).
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Table 1. Gray whale abundance and harvests. 1967-1997
Y ear Population Y ear Harvest
Estimate

1967/68 13,012 1967 250
1968/69 12,244 1968 201
1969/70 12,777 1969 214
1970/71 11,170 1970 151
1971/72 9,841 1971 153
1972/73 16,962 1972 182
1973/74 14,817 1973 178
1974/75 13,134 1974 184
1975/76 14,811 1975 171
1976/77 15,950 1976 165
1977/78 17,127 1977 187
1978/79 13,300 1978 184
1979/80 16,581 1979 183
1980/81 1980 181
1981/82 1981 136
1982/83 1982 168
1983/84 1983 171
1984/85 21,942 1984 169
1985/86 20,450 1985 170
1986/87 1986 171
1987/88 21,113 1987 159
1988/89 1988 151
1989/90 1989 180
1990/91 1990 163
1991/92 1991 170
1992/93 17,674 1992 0
1993/94 23,109 1993 0
1994/95 1994 44
1995/96 22,571 1995 85
1996/97 1996 43
1997/98 26,635 1997 79

In 1997, the IWC approved a five-year (1998-2002) aboriginal subsistence quota of 620 gray
whales, with an annual cap of 140, based on the aboriginal needs statements from the Russian
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Federation and the United States (IWC 1998). The United States and Russia agreed that the
quota would be shared, with an average annual harvest of 120 whales by the Russian Chukotka
people and four whales by the M akah Tribe (not to exceed 135 whales per year by the Russians
and five per year by the Makah Tribe). In 1998, Russian aboriginals landed 122 gray whales,
none was harveged by the Makah Tribe. In 1999, Russian subsistence hunters landed 121 gray
whaes and struck and lost two whales, while Mak ah subsistence hunters landed one whale (IWC
2000). In 2000, Rusdan subsistence hunters landed 113 whales, and the Makah Tribe took none.
More details on Makah whaling arein Section 4.4.1. of thisEA.

4.2.5. Natural Mortality

Gray whdes are heavily infested with ectoparadtes and epizoitesincluding the host-pecific
barnecle, Cryptolepas rhachianecti, and three species of whale louse - Cyamus scammoni, C. ceti
and C. kessleri. Theseinfedationsarefavored by the gray whaes habit of swimming dowly
through shallow coasta watersrich in nutrients. In contrast, Rice and Wolman (1971) found
infrequent infestations of endopar asites and att ributed this to the whales long period of fasting

each year.

The mogt dramatic and perhaps most significant cause of natural mortality among gray whaes is
predation by killer whaes. Although it isdifficult to quantify the proportion of the gray whale
stock that iskilled or approached by Killer whales each year, there ae many anecdotal reports of
such events (Rice and Wolman 1971, Jones and Swartz 1984, Poole 1984, Goley and Straley
1994, George and Suydam 1998). In fact, Corkeron and Connor (1999) suggest that killer whae
predation may be the primary motivationfor the annua migrationof gray whaes This migration
covers 8,000 - 10,000 km each way (Rugh et a. 1999a), perhaps the longest migration of any
mammualian species. Although humanshave had a largeimpact on the abundance of eagern North
Pacific stock of gray whales inthe past, it has been severe only in the last two centuries. In
contrast, killer whales have likdy had a consistent presence throughout much of the evolution of
gray whaes and may have played asgnificant role in the evolution of their behavior and biology.

4.2.6. Contaminants

Gray whales are acoastal migratory speciesthat are benthic feeders. The method of feeding
resutsinthe ingestion of bottom materids thusthe potential exists for the uptake of
contaminants in aress wher e the sediment and benthic prey are contaminated by anthropogenic
compounds. Gray whdes aso have along mgration which may result in anegative energy
baance. Thisnegative energy badance may dter the distribution of or exposureto toxic
chemicals within the animalsdue to mobilization and utilization of fats. This may result in higher
tissue residue levels inremaining lipid in blubbe or inareased drculating residue levels in blood.
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In addition, gray whales have been observed feeding in coastal waters, which may present an
increased risk of exposure to toxic chemicals in some regions

Organochlorine (OC) pollutants include some of the most widespread and persistent
anthropogenic contaminants present in marine ecosysems. These compounds bioaccumulate in
lipid-rich tissues of aguatic organisms including marine mammals. Tilbury et a. (in prepar ation)
measured concertrations of organochlorines (OCs) and trace elements in tissues and stomach
contents of juvenile gray whales taken during a Russian subsistence harvest in the western Bering
Seaand Krahnet a. 2001 summarized tissue resdue levels and lipid profiles in blubber for 101
gray whales from the eastern North pacific stock, including the Russian subsistence animels,
biopses from liveanimals in Washington, and samples from stranded animals (1994 and 1999).
There were no differencesinthe concentrations (based on wet or lipid weight) of contam nants
between femae and male juvenile animals taken in the subsistence hunt. Concentrations of the
sum of polychlorinated biphenyls (Y PCBs; lipid weight) in the juvenile stranded whales and the
juvenile whales taken in the subsistence hunt were significantly different [stranded: 30,000 +
14,000 (1988-1991); 9,800 + 1,900 (1999) and subsistence: 1,400 + 130 ng/g lipid weight]. The
mean concertration of the Y PCBs for the biopsy samples was 2,100 + 190 ng/g lipid waght. In
addition, lipid weight concentration of sum chlordanes, didrin, and mirex were significantly
higher for the 1988-1991 stranded whales compared to the 1994 subsistence animels (Krahnet al
2001). Theauthors hypothesized that the higher concentrations of ' PCBs, sum chlordanes,
mirex and dieldrin in the stranded animas may be due to the retention of OCs in blubber during
fat mobilization rather than to increased external exposureto these contaminants. Lipid
concentrations inthe blubber of the 1988-1991 and 1999 stranded animalswere quite low as
compar ed to the 1994 subsistence animals, as well asin blubber of other stranded cetaceans. The
low lipid content of stranded whales can be attributed to one or more of the following factors: (1)
leaching of lipid from tissues (sampling error) or (2) low lipid stores due to negative energy
balance and mohilization in stranded gray whaes. Krahn et a 2001 reported that the age- and
sex- gpecific pattern of contaminants indicatesthat reproductive femaes presumably transfer their
contaminant burdensto their calves. A similar phenomenon has been reported for other marine
mamma species. T he effect of observed contaminant levelson fetd development and the overdl
health of the cdf has yet to be determined. The samples of blubber (n=38) analyzed from gray
whales biopsied off the Northwest Washington coast during the late summer and fall had mean
lipid values of 10% (Krahn et al. 2001). Blubber biopsies are difficult to compare to samples
taken from carcasses, since biopsies contain unknown depth (layer) of blubber. In some species,
blubber is stratified and contain different amounts of lipids depending on vertical depth.

Tilbury et a (in preparation) examined the concentrations of certaintrace elementsinkey organs.
They found that the concentrations of elementswere generdly low inliver, kidney, and brain
tissues of the subsistence whales. As expected, the concentrations of aluminum, arsenic,
chromium, iron, manganese, nickel, and vanadium were higher in the ssomach contents than in the
tissues. Therdatively high concentrations of aluminum inliver, kidney, and brain arelikely a
result of the benthic feeding behavior of gray whaes. 1n contrast, duminum concentrations in
bowhead whae liver (< 600 ng/g, wet weight) (Krone et a, 1999) were consderably less than the
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concentrations in the subsistence gray whale liver (4,200 + 2,700 ng/g, wet weight) and the
stranded gray whde liver (32,000 £ 15,000) (Vaanasi et al., 1994). Themean concentrations of
mercury inliver (160 £ (61) ng/g, wet weight) and kidney (34 £ (1.0) ng/g, wet weight) of
subsigtence gray whaes wererelatively low compared to other toothed cetaceans and compar able
withother mygicees. The concentrations of cadmium (210 + 40) ng/g, wet weight) in livers of
these subsistence gray whales were about 40 times lower than subsigence bowhead whales taken
in Alaska (Kroneet al, 1999).

Contaminant concentrations were measdured in tissues from a gray whale caught in a gillnet at
Neah Bay in 1995 and from the whae harvested by the Makah Tribe in May 1999 (Ylitdo et al.
1999). Total PCB and DDT concentrations were messured for three types of tissue from the two
whales: blubber, muscle, and liver. None of the tissues examined had contaminant concentr ations
that exceeded the U.S. Food and Drug Administration’s regulatory tolerance limits for human
consumption of PCBs (2,000 ng/g wet weight) and DDTs (5,000 ng/g wet weight) based on fish
and shellfish guidelines (Boyer 1991).

4.2.7. Fishery Interactions

Ferrero et al. (2000) report on eght different commercid fisherieswithin the range of theeastern
North Pacific gray whale stock that were monitored for incidental take by NMFS observers
during the 1990s. Bering Sea (and Aleutian Ilands) groundfish trawl, longline and pot fisheries,
Gulf of Alaska groundfish trawl, longline and pot fisheries; California/Oregon thresher
shark/swordfish drift gillnet fishery; and the Makah Tribal set-net fishery. No gray whde
mortalities were observed for any of the Alaka fisheries. Onegray whale mortality was observed
in the thresher shark/swordfish fishery between 1993 and 1998. Two gray whale mortalities were
observed in the Makah Tribal set-net fishery between 1990 and 1998, onein 1990 and onein
1995. One gray whale was entangled in this fishery and released alive in 1996. The mean amual
mortality rate from these monitored fisheries was 1.2 (CV=0.85) gray whales per year. Ferrero et
al. (2000) also reported amud fishery mortdity daa from fisher logbooks(0.5) and from
stranding reports (4.2) for atotal estimated minimum annud mortality rate in commercial fisheries
of 6.0. Although there may be other unreported mortditiesin commercid fisheries, Ferrero et d.
(2000) corcludedthat fishery mortalities can be considered insignificant.

4.2.8. Ship Strikes

The nearshore migration route used by gray wha esmakes ship drikes a potential source of
mortality. Ferrero et al. (2000) reported five gray whde mortalities off Cdiforniafrom ship
strikesfrom 1993 to 1995, and one ship strike mortality off Alaska in 1997. Additional mortality
from ship strikes probably goes unreported because the carcassessink at sea or the beached
carcasses do not show obvious signs of ship strikes. Therefore, it is not possible to quantify the
actual mortality of gray whales from this source, and the amual mortality rate of one to two gray
whales per year due to collisions with vessals represents a minimum edimate from this source.



4.2.9. Strandings

The number of dead beached gray whales in the Northwest (Washington and Oregon) has varied
from two to 16 annually from 1977 to 1998, with a high of 14 and 16 in 1983 and 1984 (Scor dino
1991, NMFS unpub. data 1988-98). The majority of the dead whales examined by biologists died
of urknowncauses. Inafew cases, hiologigs found evidence of ship strikes (propeller cuts) or
entang ement infishing gear.

In 1999, the number of gray whae strandingsin the Northwest increased to 30. An unusually
high number of gray whales grandings was documented along the west coast of North America
frommainland Mexico to Alaska, with atotal of 273 stranded gray whales (Norman et al. 2000).
This was a substantial increase in coastwide strandings whichtotaled 35, 21, 43, and 54 for 1995,
1996, 1997, and 1998 respectively (Norman & al. 2000). In 2000, prdiminary reportsfrom
Stranding Networks indicate that gpproximately 352 gray wha es washed ashorefromMexico to
Alaska Early reportsreceved inthe first four months of 2001, however, indicate that gray whae
stranding numbers may be returning to stranding levels observed prior to the 1999/2000 increases.

The IWC Sciertific Committee (IWC 2000) noted that the 1999 strandings are “5-13 times higher
thanannual counts from 1995-1998. Mog stranded whales were reported along remote
shordinesof Mexico (n=118; 43%) and Alaka (n=73; 27%) and 0 were dfficult to reachfor
examination.”

Norman & al. (2000) consdeed sveral factors as possible contributors to the high number of
gray whale strandings in 1999: starvation, chemical contaminants, bio-toxins, fishery interactions,
ship strikes, and wind and current effects. Of these, the emaciated condition of many of the
whales examined that year suggested that starvation may have been the most significant
contributing cause for the elevated number of dead whales found. LeBoeuf et al. (2000) offered
the hypothessthat gray whaeswere under nourished in 1999 owing to reduced prey availability in
the prime feeding areas of the Bering and Chukchi Seas in summer 1998. Moore et al. (2000)
reported that the link between the nutritional condition of the gray whale population and prey
availability in the historic feeding areas of the Bering and Chukchi Seasislikely to be complex,
because gray whales are opportunistic feeders. Moore et a. (2000) noted that productivity of the
oceanc ygems“feeding” these areas is largely determined by the Padfic Decadal Oscillation
(PDO), and that overdl a decline in seabird and marine mamma populations in the North Pacific
has a s been found to correlate with PDO.

Perryman et al. (2000) reported that gray whae recruitment (calf production) varies sgnificantly
between years and that there is a significant correlation betweeniceconditions in the Chirikov
Basin. These results are consistent with ahypothesisthat areduction in feeding time, and the
consequent reduction in nutritive condition, may reduce recruitment for gray whales The
number of calves bornin 1999 and 2000 was found to be low following two feeding seasons
(1998 and 1999) that were shortened by anomdously cold wirnters with extersive ice coverage
The shortened feeding season reported in Perryman et a. (2000) may have contributed to the
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poor nutritional condition of the whalestha sranded in 1999 and 2000 aswell.

Poor nutritive condition was also indicated by very low lipid levels and organochlorine (OC)
reported during contaminant analysis. A comparison of lipid levels and contaminants between
stranded animalssampled in 1988-92 and 1999 with whales taken in a Russian subsistence harvest
in 1994 showed that lipid levels were significantly lower in the stranded whales from both periods,
than in the harvested whales. Results of the contaminant analysis indicated that OC levels were
higher in stranded whales than in harvesed whales, but the differences are thought to result from
retention of OC' sin the blubber of sranded animas aslipid soresare used up and lipid levels
decrease, rather than dietary differences (Krahn et al. 2001).

Norman et al. (2000) found no definitive evidence that biotoxins contributed to the increased
number of strandingsin 1999. Similarly, disease is thought to be an unlikely cause of the
increased number of gray whale mortalitiesin 1999, although only limited results of disease
testing were available. Fishery interactions and ship strikes did not significantly contribute to gray
whae granding numbersin 1999. Comparisonsof wind and current conditions alone did not
appear to explanthe increase in thenumber of carcasses found during the peak drand ng period
along the Washington coad.

In addition to elevated numbers of beach cast carcasses, observations of atypica spatial and
temporal whale digribution were also noted in 1999 (Norman et al. 2000, LeBoeuf et al. 2000).
Unusually high numbers of live whale sightings were reported in Puget Sound and San Francisco
Bay (Norman & al. 2000), and the distribution of whales shifted farther south to mainland Mexico
(Urban et d. 1999). The differencesin distribution provide the most probable explanation for the
increased number of stranded gray whales in the inland waters of Washington and in San
Frandsco Bay.

The IWC Scientific Committee (I WC 2000) concluded that “the combination of increasesin the
number of stranded animals reported in 1999 and 2000, which may indicate an increase inthe per
capita mortality rate, and decreases incalf production in 1999 and 2000, could have caused an
overall decreaseinthe abundance of this population. However, without new survey data to
directly assess abundance, it is not possible to make conclusions regarding any changesin the
satus of thisstock relative to the last assessment.” Asdescribed in Section 4.2.1. of thisEA,
NMFS did conduct anew survey during the southbound migration in the winter of 2000/2001 off
Cdlifornia. However, a new abundance assessment from that survey has not yet been completed.

4.2.10. Offshore Activities

Gray whd e reactions to off shore activities have been relatively well sudied conmpared to those of
other whdes. Studies of short-term behavioral responses to underwater noise assod aed with
aircrat, hips, and seismic explorationsindicate a 0.5 probability that whales will respond to
continuous broadband noise when sound levels exceed ca. 120dB? and to intermittent noise when
levels exceed ca. 170dB, usually by changing thar swimming course to avoid the source. Gray
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whales “startled” at the sudden onset of noise during playback studies, but demonstrated a
flexibility in swimming and calling behavior that may allow them to circumvent increased noise
levels. Whales may be “harassed” by noise from large commercia vessels, especidly in shipping
lanes or near busy ports. Gray whales sometimes change course and alter their swimming speed
and respiraory patterns when followed by whae watching boats. Conversdly, some whaes swim
toward small skiffs deployed from whale watching boats in breeding lagoons, seemingly attracted
by the noise of idling outboard engines. Reported gray whae reactionsto aircraft are varied and
seem related to ongoing whale behavior and aircraft altitude. Whale response to research
involving tagging and biopsy sampling appears to be short term. Gray wheles were seen
swimming through surface oil from the Exxon Valdez oil spill along the Alaskan coast and showed
only partial avoidance to natural oil seeps off the California coast. Laboratory tests suggest that
gray whae baeen, and possibly skin, may beressant to damage by oil, but spilled oil or ail
digpersant in aprimary feeding area could negativey affect gray whaes by contaminating benthic
prey. Concernabout the cumulative long-term impact of offshore human activitiesis particularly
acute in the Southern California Bight, where many activities are often concurrent.

4.2.11. Activities in the Wintering Areas

At the 52" meeting of the IWC, Urban (2000) reported the results of a study on the proposed
saltworks project in San Ignacio Lagoon, Mexico. In particular, the study evduated potential
impacts on thegray whales that utilize this wirtering area for breeding, calving, and cdf rearing.
According to this study, the salt facility in San Ignacio would not harm gray whales. Nonetheless,
the Government of Mexico has decided to |eave the San Ignacio landscape undtered and has
suspended the sdtworks project.

The growth of gray whale tourism inthe North Zone of Bahia Magdalena has led to a proposed
Japanese-ow ned and -financed tourist resort development at Bahia Magdaena (Dedina and
Young 1995). Although this representsapotentia threat to the whaes and their habitat, at this
timethereareno plans to proceed with this devdopment (Rugh et d. 19998). Whae watching is
alowed in every lagoon in Baja California Sur exoept in the southern part of Bahia Magdalena

Since 1997, the Mexican Government has applied whale watching regulations to commercial
operators. Thereare currently four specific whae watching areas in the lagoons where the
numbersof boats and methods of approach are regulated. There are no minmum approach
distances, but whales cannot be chasad.

4.3. Other Wildlife
A wide variety of marine mammds, birds, and other marine organisms (including marine turtles
and diverse populations of invertelrates and fish) occur in the Mekah U&A. These species are

described and discussed below and in the EIS prepared for designation of the Olympic Coast
Nationd Marine Sanctuary (NOAA 1993).
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4.3.1. Other Marine M ammals

Marine mammals are protected under the Marine Mamma Protection Act of 1972 (MMPA). The
MM PA assignsresponsibility for these animalsto the Secretary of Commerce or the Secretary of
the Interior. Under the MMPA, marine mamma sare protected by aprohibition ontake-“to
harass, hunt, capture, kill, or attempt to harass, hunt, capture, or kill.” The term harassment was
defined in 1994 to mean, “any act of pursuit, torment, or annoyance which, 1. (Level A
Harassment) has the potertial to injure a marine mammal or marine mammal gock in thewild; or
2 (Level B Harassament) hasthe potential to disturb amarine mammal or marine mamma stock in
the wild by causing disruption of behavioral patterns, including, but not limited to, migration,
breathing, nursing, breeding, feeding, or sheltering.” Provisions withinthe MMPA allow
ceremonial and subsistence harvest. Take may also be permitted under special circumgances,
such as protecting human life, and sciertific research.

Thirty-one ecies of marine mammalsbread, res within, or migrate through the waters of

Washington (NMFS 1992). Table 2 lists the marine mammal gecies that have been documented
off Washington.
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Table2. Marine Mammals in Washington.

1. Harbor seal

2. Californiasea lion

3. Steller sealion

4. Northern dephant sedl
5. Northern fur seal

6. Dall's porpdse

7. Harbor porpoise

8. Pacific white-sided dolphin
9. Northern right whale dolphin
10. Common dolphin

11. Striped dolphin

12. Bottlenose dolphin

13. Risso's dolphin

14. Killer whale

15. Falsekiller whale

16. Pilot whale

17. Pygmy sperm whale

18. Gray whale

19. Humpback whale
20. Sperm whale
21. Minke whale
22. Finwhae
23. Bluewhae
24. Seé whde
25. Right whale
26. Baird's beaked whale
27. Cuvier's beaked whale
28. Hubb's beaked whale
29. Stejneger's beaked whale
30. Sea otter (Alaska stock)
31. Rough-toothed dolphin

Phoca vitulina
Zaophuscalifornianus
Eumetopias jubatus
Mirounga angustirostris
Callorhirus ursinus
Phocoenoides dalli
Phocoena phocoena

L agenorhynchus obliquidens
Lissodelphis boredlis
Delphinus delphis
Stenella coerulenalba
Tursiops truncatus
Grampus griseus
Orcinusorca

Pseudorca crassidens

Gl obicephala macrorhynchus
Kogia breviceps
Eschrichtius robustus

M egaptera novaeandiae
Physeter catodon
Balasnoptera acutorostrata
Balasopteraphysalus
Bal asnoptera musculus
Balasopteraboredis
Badaena glacialis
Berardius bairdii
Ziphiuscavirostris
Mesoplodon carlhubbsi
Mesoplodon stejnegei
Enhydralutris kenyoni
Steno bredanensis

Harbor seals, California sea lions, and Steller sea lionsare common in the area. Northern sea
otters, which werere-introduced in Washington in 1969 and 1970, have expanded their
population and range to include the entire north coast of Washington and into the Strait of Juan
de Fuca. The gray whale is the most frequently sighted cetacean off Washington, while other
large whales are observed occasiondly. The status of the ESA-liged great whales (Humphback,
Sperm, Fin, Sei, Blue, and Right whale) can be found in Perry et al. (1999). Dall's porpoise,
harbor porpoise and Pecific white-sided dolphins are the most common of the por poise/ dolphins
off Washington. More detailed information on the 31 marine mamma species, can be found in
Forrey et al. (2000), NMFS (1992), Ferero & al. (2000), and Haley (1986). A short description
of the most common species that have some involvement with the Makah Tribe follows.
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The harbor seal, Phoca vitulina, isthe most common marine mammal in Washington (NMFS
1992). It occurs year-round in Washington. Harbor seals give birth on shore and nurse their pups
for four to fiveweeks. After the pups are weaned, they disperse widely in search of food.
Pupping within the Makah U &A occursin June and July on the outer Washington coast and in
June, July, and August in the Strait of Juan de Fuca. Breeding occurs in the water shortly after
the pups are weaned. The M akah U& A contains at least 32 harbor seal haul-out sites (Gearin and
Scordino 1995). Densities of harbor seals vary considerably among areas within the Makah
U&A. The areawith the lowest dengties (number of sealsper nautical mile) isalongthe western
Strait of Juan de Fuca; the areawith the highest densities and numbers of pupsis the Cape Alava
area. Harbor seals are taken by Makah tribal members for ceremonial and sulbsistence purposes
each year. Tribal subsistence regulations impose meximum level s of take each year.

The Californiasealion, Zalophus californianus, occurs seasondly in Washington waters (NMFS
1992). Mdes migrate northward aong the coast following the summer breeding seasonin
California. Begiming in August, California sa lions begin appearing d ong the outer Washington
coast. Some moveinto Puget Sound and into British Columbia. Cdifornia sea lions remainin
Washington waters through the winter and early spring before returning to Cdiforniain May and
June. Thismigration can be char acterized as afeeding migration consisting primarily of adult and
subadult maes. Cdifornia sea lion femaes and younger animasless than four to five yearsold
tend to remain near the home rookeries throughout the year, or only move as far north as central
Cdifornia. Cdliforniasealions are common around Neah Bay during the fal, winter, and spring
months. California sea lions are common inside Neah Bay in April and May, with agroup of five
to ten feeding on fish scrapsaround the harbor, and on the west end of Tatoosh Island in groups
numbering as many as50-100. Cdifornia sea lions are aso sghted in M akah Bay in small
numbers and to the south at Cape Alavawhere larger numbers haul-out at west Bodelteh Islands
during the migration (Gearin and Scordino 1995). As many as 4,000-5,000 California sealions
have been observed on the Bodelteh 1dands during the fall mornths. Further to the south on
Carroll Island, 200-300 may haul out during the peak of the migration. Makah subsistence
regulationsallow small numbe's of Cdifornia sea lionsto be taken each year.

The Steller sea lion, Eumetopias jubatus, occurs year-round in Washington State, with peak
numbersin late summer, fal, and winter (NMFS 1992). They do not breed in Washington; the
closest rookeriesarein northern British Columbiaand centra Oregon, where pupping occursin
May and Jure. Steller sealionsfrom Californiato Southeast Alaska (including Washington) are
liged as threatened under the ESA. Within Washington they occur primarily along the outer
coast, with smaller numbers in the inside waters of the Strait of Juan de Fucaand Puget Sound.
There areseverd commonly used haul-out sites in the Meah U&A (Gearin and Scordino 1995).
They occur around Neah Bay in al months of the year, but are more common during late August
through April. The wed end of Taoosh Island is a year-round haul-out site with numbers
peaking during fall and winter. To the south at Cape Alava, large numbers exceeding 1,000 have
been observed hauled-out on the Bodelteh | dands and on Guano Rock. Farther to the south,
large numbers dso haul-out on Carroll Idand dong with Cdifornia sea lions, and a the Split
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Rock complex north of Taholah. Dueto their ESA-listed status, Steller sealions are not taken by
Makah tribal members; tribal regulations explicitly advise subsistence hunters to take care in
hunting California sea lions in order to avoid Steller sealions.

The northern fur seal, Callorhinus ursinus, isa seassond migrant off Washington. |t does not
bread in Waghington; the closest rookeries are inthe Bering Sea and the Chamel | slands of
California. During the breeding seasoninthe summer months mog of the population is found on
the Prikilof Idandsinthe southern Bering Sea. Females and juveniles of both sexes migrate south
into waters over the continentd shelf and slope of the eastern North Pacific Ocean, while adult
maes say in Alaskawaters. The migration ranges as far south as 30-32 degrees north latitude off
southern California and northern Bga, Mexico. Fur seals begin their return migration northward
in mid-spring, and by early summer, most have returned to their breeding idands. In Washington,
northern fur seals are distributed primarily along the outer continental shelf and slope waters an
average of ten miles and beyond offshore (Kgimura 1980). Sightings of northern fur sedlsin the
Strait of Juan de Fuca or Puget Sound arerare, but do occur occasionaly (Gearin and Scordino
1995). Fur sedsweretaken by Makah Tribe hunters from canoes in the open ocean in the late
1800'sand into the 1900's (Swan 1883, Swan 1887).

Harbor porpoise, Phocoena Phocoena, are widespread throughout theinland and coastal waters
of Washington with the exception of southern Puget Sound (NMFS 1992). Scheffe and Slipp
(1948) provide an historical account of thisspecies in Washington. Harbor porpoise are known
to calf and breed in Washington. Harbor porpoise generaly give birth in the summer from May
through Juy and calves remain dependant for at least six months (L eatherwood et al. 1982).
Harbor porpoise are usually shy and avoid vessels, so they are difficult to approach. They
frequent inshore areas, shdlow bays, estuaries, and harbors. They are found dmost exclusively
shoreward of the 100-fathom contour line along the outer Padfic coad, with the vast mgjority
found inside the 25-fathom curve (Green et al. 1992). Harbor porpoise have been taken
incidentally to Makah set net fisheries, but mortalities have been reduced to insignificant levels as
aresult of aNMFS-Makah cooperative study demonstrating that net pingers minimized porpoise
entangement innets (Gearin & a. 2000).

Nothern sea otters, Enhydra lutris kenyoni, in Washington weretransplanted from Alaska.
Although sea otters occurred historically dong the outer coast of Washington, the Pecific
Northwest population was severdly reduced by overhunting in the late 1800s and extirpated by
1920 (NMFS 1992). The last known native sea otters in Washington were taken in WillapaBay
in1910 (Scheffer 1940). Seaotters were higorically distributed in nearshore coagal watersfrom
the northemn Islands of Japanto the Commander |slands eag along the AleutianIslands, and from
Prince William Sound south to central Baja California (Kenyon 1969). The USFWS has
conducted cooperative surveys with Washington Department of Fish and Wildlife on the
transplanted sea otter population since 1985. A total of 65 sea otters were counted in 1985,
increasing to 276 in 1991 (NMFS 1992). More recent counts are around 500-600 otters. Most
of the seaotter population growth has occurred north of La Push. To the south, only the
Destruction Island areahas shown any sgnificant increase. The populationiswell esablished on
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the outer coast of the Olympic Peninsulg and therange is starting to expand slowly northward.
Breeding and pupping sea otters generally occur from Poirt of Arches to the south, with alarge
concertration of sea otters near Cape Alava (Jameson, perscomm). In addition, sea otters are
generdly concentrated in areas with large quantities of kelp and generaly stay in water thet is
quite shallow, usualy 20 feet or less (Jameson, perscomm).. However, sea ottersare seenin
near-shore open water in the area between Point of Archesand Cape Alava, as there is no rocky
substrate and thereforelittle kelp (Jameson, pers comm). Seaotters pup in late winter and early
spring, and wean the pups in late summer and early fal (Jameson, pers comm). The Makah Tribe
has expressed concerns about the effects of the expanding sea otter population on the Tribe's sea
urchin fishery, but to date no actions have been taken.

4.3.2. Marine Birds

The seabird colonesof Washington's outer coast, mostly breading on the seastacks and idands of
the National Wildlife Refuges, ae among the largeg inthe continental United States. Common
murre populations in Washington are of particular concern. A precipitous decline in colony
attendance throughout Washington occurred during the 1983 El Nifo, prind pally at the southern
colonies around Pt. Grenville, and at Split and Willoughby Rocks, and attendance remained
depressed through at least the 1996 breeding season. During this same time period, two mgor oil
spills ocaurred off the coast of Washington, causing significant mortality in common murres.
Common murre colonies on Tatoosh Island, the only stable colony in Washington, have been
further impacted by bald eagles and predation by gulls (Parrish 1997).

A lig of most of the marine birds found in Washington marine watersis shown in Table 3. Most
of the marine birds are protected under the Migratory Bird Treasty Act. ESA-listed birdsin
Washington marine waters are the marbled murrelet, bald eagle, brown pelican, short-tailed
albatross, and western snowy plover. A short description of each of the ESA-listed marine birds
is provided below, except for the western snowy plover, ashorebird that does not occur in the
area of whaling activities. More complete and detalled descriptions of all of the marine birds off
northern Washington, are in NOAA (1993), Nysewander & al. (1994), Nysewande et al. (2001),
Pacific Seabird Group (1993), Speich and Wahl (1989), Speich et d. (1992), and Wahl ¢ 4d.
(1981).

In Washington the marbled murrelet isfound inall nearshore marine areas (within 1.2 miles of
shore), with thegreatest concentrations in northern Puget Sound (Washington Department of
Wildlife). The average distance from shore, 464 meters, isless than other seabirds such asthe
common murre, with an average distance from shore of 2,214 meters (Pierce et al. 1996).

Marbled murrdets spoend most of their lives on sdt water feeding on fish or invertebrates, but fly
inand to neg (Washington Department of Wildlife). The man causes of the popul &ion decline of
the marbled murrdet isloss of older foreds asa reault of timber harvesting, but other threats
include ail pollution, entanglement in gill nets and the secies’ low reproductive rate (Washington
Depatment of Wildlife). The population is estimated at no nore than 5,000 animal s (Washington
Department of Wildlife). Murrelet popuations are higher along the coastsof northern
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Washington than souther n Washington, thought to be aresult of the near shore substrate being
more conducive to the fish they are feeding on and the limited amount of mature forests south of
GraysHarbor (Thompson, personal communication).

The numbers of bald eaglesin Washington hasincreased geadily since 1980, and the number of
negs is now morethan 550. The nesting populaion accounts for 12% of the nesting popul&ion
across the contiguous United States (Watson and Pierce 2001). | n addition, the Skagit River is
one of the key wintering areas for bald eagles in the Pacific Northwest. In arecent study of the
bald eagle population on thisriver, the most insidious effect of human activity was not from active
disturbances of perched or feeding birds by boats or rafts, but by human presence on feeding bars,
which actively displaced eagles for upto afew days (Watson and Pierce 2001).

Brown pelicans nest in colonies mostly on smdl coadal idands. However, this speciesisrarely
sighted as far north asthe Makah U& A. There areno nesting sites in Washington; however,
during the summer brown pelicans roost in large numbers near the Columbiariver, East Sand
Island, and near the Grenwville rocksby the town of Tahola (Thompson, personal communication).

Short-tailed albetross populations are estimated at 1,200 birds worldwide (65 FR 46643; July 31,
2000). Breeding Stesfor this species are restricted to remote Torishima and M imami-k gjima
Idands in Japan, with unconfirmed breeding in the Midway Atoll in the Hawaiian Idands (65 FR
46643; July 31, 2000). Thegreatest threat to the short-tailed abatross is mortalities caused by
longline fishing. In Washington stat e sightings are extremely rare, with only three or four recent
sightings all occurring 20 to 30 miles offshore (Thompson, personal communication).

Table 3. Maire birds occurring off northem Washington

|C0mm0n Name
LOONS AND GREBES

Bcientiﬁc Name
GAVIIDAE and PODICIPEDIDAE

Common loon Gavia immer

Pacific loon Gavia pacifica

Red-throated loon Gavia stellata

Horned grebe Podiceps auritus

Red-necked grebe Podiceps grisegena

Westerngrebe Uechmophorus occidentalis
TUBENOSES PROCELLARIIFORMES

(Diomedeidae, Procellariidae and
Hydrobatidae)

Black-footed al batross

Diomedea nigrip es

Short -tailed albatross

Phoebastria albatrus

Laysan albatross

Diomedea immutabilis

Buller’s shearwater

Puffinus bulleri

Hesh-footed shearwater

Puffinus carneip es

Pink-f ooted shearwater

Puffinus creatopus

Short-tailed shearwater

Puffinus tenuirostris
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Sooty shearwater

Puffinus griseus

Northern fulmar

Fulmaris glacialis

Fork-tail ed sorm petre

Oceanodroma furcata

Leach’ sstorm petre

PELICANS and CORMORANTS

Oceanodroma leucorhoa
PELECANIDAE and
PHALOCROCORACIDAE

Brown pdican

Pelecanus occidentalis

Brandt’'s cormorant

Phalacrocorax penicillatus

Double-crested cormorant

Phalacrocorax auritis

Pelagic cormorant
GEESE and DUCKS

Phalacrocorax pelagicus
ANATIDAE

Aleutian Canada goose Branta canadensis leucopareia
Brant Branta bernicla

Black scoter Melanitta nigra

Surf scoter Melanitta perspicillata
White-wi nged scoter Melanitta fus ca

Harlequin duck Histrionicus histrionicus

Ol dsquaw Clangula hyemalis

Bufflehead Bucephala albeola

Common goldeneye Bucephala clangula

Greater scaup Uythya marila

Red-br easted merganser

Mergus serrator

Common merganser

Mergus merganser

EAGLES, OSPREY S AND
FALCONS

FALCONIFORMES

Bald eagle Haliaeetus leucocephalus
Osorey Pandion haliaetus
Peregrine falcon Falco peregrinus

OYSTERCATCHERS HAEMATOPODIDAE

| Black oy ster catcher |Haemat0pus bachmani

PLOVERS CHARADRIIDAE
Killdeer Charadrius vociferus
Semipalmated plover Charadrius semipalmatus
Snowy pl over Charadrius alexandrinus

American golden plover

Pluvialis dominicus

Black- bellied plover

SANDPIPERS, TURNSTONES,
SURFBIRDS AND PHALAROPES

Pluvialis squatarola
SCOLOPACIDAE

Black tur nstone

Urenaria melanocephala

Ruddy turnstone Urenaria interpres
Surfbird Uphriza virgata
Marbled godwit Limosa fedoa

Greater ydlowlegs

Tringa melanoleuca

Lesser yellowlegs

Tringa flavipes
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Spotted sandpiper

ctitis macularia

Whimbrd

Wumenius phaeopus

Wandering tattler

Heteroscelus incanus

Long-billed dowitcher

Limnodromus scolopaceus

Short-billed dowitcher

Limnodromus griseus

Rock sandpiper Calidris ptilocnemis

Baird's sandpiper Calidris bairdii

Dunlin Calidris alpina

Least sandpiper Calidris minutilla

Sanderling Calidris alba

Wester n sandpiper Calidris mauri

Red phalarope Phalaropus fulicaria

Northern phalarope Lobipes lobatus
JAEGERS and SKUAS STERCORARIINAE

Long-taled jaeger Stercorarius longicaudus

Par agitic jaeger Stercorarius parasiticus

Pomar ine jaeger

Stercorarius pomarinus

South polar skua

Catharacta mcco rmicki

GULLS AND TERNS LARIDAE
Bonaparte's gull Larus philadelphia
Cadlifornia gull Larus californicus
Glaucous-winged gull Larus glaucescens
Heerman's gull Larus heermanni
Herring gull Larus argentatus
Mew gull Larus brachyrhynchos
Ring-billed gull Larus delawarensis
Sabine's gulll Wema sabini
Thayer's gull Larus thayeri
Western gull Larus occidentalis
Black-legged kittiwake Rissa tridactyla
Caspian tan Sterna caspia
Common tan Sterna hirundo
Forster’ stern Sterna forsteri
Arctic ten Sterna paradisaea
ALCIDS ALCIDAE
Ancient murre et Synthliboramphus antiquum
Casdn's auklet Ptychoramphus aleutica
Common murre Uria aalge
Marbled murrelet Brachyramphus marmoratum

Pigeon guillemot

Cepphus columba

Rhinocer os auklet

Cerorhinca monocerata

Tufted puffin
KINGFISHERS and HERONS

Lunda cirrhata
ALCEDINIDAE and ARDEIDAE

| Belted kingfisher

|Ceryle alcyon

45




| Gresat blue heron |Ardea herodias

4.3.3. Other Species

The highbiol ogical producivity of the coagal and offshore wate's of northern Washington
support a diverse and rich plankton and marire fish populations. These populations attract
foraging marine wildlife and vduable fisheries that contribute significantly to the state and tribal
economies. The commercialy important species of fish include groundfish, shdlfish, and five
species of salmon. Severa salmonid populations are listed under the ESA. Descriptions of ESA-
listed salmonids can be foundin NMFS staus reviews avail able on the NMFS webste
(http://www.rwr.noaa.gov/ 1salmon/sal mesa/pulbs. htm#Status Reviews).

Four species of seaturtles occur off Washington: leatherback seaturtle (Dermochelys coriacea),
green seaturtle (Chelonia mydas), loggerhead seaturtle (Caretta caretta), and the Pacific olive
ridley seaturtle (Lepidochelys olivacea). These turtles which are liged asthreaened or
endangered under the ESA, are described in the EIS prepared for the Olympic National Marine
Sanctuary (NOAA 1993). Seaturtlesare warmer water species whose occur rence off
Waghingtonisuncomnon; higher occurrences coincide with El Nifio yearswith warme' currents
off the Northwest.

4.4. Makah Tribe

The Makah Tribe has a centuries-old tradition of whaling that was the focal point of the Makah
culture and social strucure. Whaling wasso important to the Tribe that it insisted that its rights
to continue whaling be written into the treaty signed in 1855; it isthe only Indian tribe with a
treaty that explicitly reservesthe right of an Indian tribe to whale.

The Tribe believes that continuing its whaling tradition will provide important subsistence and
ceremonial benefitsto the Makah community and will help the Tribe to reaffirm itstraditions and
cultura identity. Thelargetribal ceremonies and celebrations involving most member s of the
Tribe after the successful hunt on May 17, 1999, are indicative of the benefits of whaling to the
Makah Tribe.

4.4.1. Makah Whaling

Makah Tribal members were well known whalers of the northern Washington coast (Swan 1870,
Scammon 1874, Wat erman 1920, Reagen 1925, Singh 1966, Rice and Wolman 1971, Taylor and
Bosch 1980, Fisken 1980, O’ Leary 1984, Huelsbeck 1988, Rerker 1997). Gray whaleswere
undoubtedly ore of the primary whdes hunted by M akah whalers due to their close proximity to
villages and local abundance (Fisken 1980). Humpback whales, though not as readily available,
also were heavily hunted by the Makah, as evidenced by the number of faunal remains recovered
fromthe Ozette Village site (Huelsbeck 1988). Gray whale and humpback whae bones were
almost equally represanted from Ozette, indicating that humpback whalesmay have been slected
by whders for their large oil reserves (O'Leary 1984). Some sources suggest that gray whales
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wer e not pursued by Makah whdersin thefdl during the southward migration dueto generdly
stormy and risky weather, but were taken primarily during the oring when gray whales are
moving north (O'Leary 1984). The remains of six young gray whae calves in the faunal remains
at Ozette aso indicate that these whales were taken when the young were going north for the first
time (O'Leary 1984). Other sources indicate that gray whaleswere taken during the spring,
summer, and fall (Renker 1997).

Prior to European cortact, the Makah traded whale oil and partsto other tribesalong the coast,
and subsequently engaged in commercia whaling with both Y ank ee whalers and Europeans
(Swan 1870, Singh 1966, Taylor and Bosch 1979). Swan estimated that, by 1850, the Makah
were producing 30,000 gallons of whale oil annually, most of it sold to European vessels. The
onslaught of the Y arkee whalers and the discovery of the Baja breeding lagoons quickly depleted
the gray whale population. The Makahtook their last gray whale in the pre-modern erain 1928,
according to Rice and Wolman (1971).

The Tribe's renewed interest in its cultural heritage stemmed in part from aremarkable
archeological excavation. During the 1970s, Ozette, a whaling village that had been covered 400
years ago by amud slide wasuncovered. Theartifads from Ozette tedify to the certral role of
whaling in the Tribe before contact with westerners. Theexcavation of the village re-awakened
the Tribe' s interest in, and appreciation for, its heritage, especially for the role that whaling played
in its socigy (Rerker 1997).

In 1995, after the gray whale population had recovered and was delisted under the ESA, the
Makah Tribe goproached the U.S. Government and expressed an interest in seeking to continue
its 1,500 year tradition of hunting gray whales. The Makah request to take up to five gray whales
per year was based on the number of traditional whaling villages. An account of the joint effort
by the Tribe and the U.S. Government to obtain a quota at the IWCis in Section 2.3. of this EA.
After issuance of the IWC quota in 1997, the Makah Tribe devd opad a " Management Plan for
Makah Treaty Gray Whale Hunting for the years 1998-2002" (Plan) that stipulated how tribal
members would conduct ceremonia and subsistence whaling activities. In accordance with the
1997 agreement between NOAA and the Makah Tribal Courcil, the Plan contained requirements
regarding harvest and strike limits, targeting on migrating whales, inspection and reporting,
management, utilization of whale products, and enforcement. In addition, the Plan included
requirements regarding issuance of whaling permits, training of whalers, whaling equipment and
hunting methods, and penalties for non-compliance. The Plan required use of a canoe, paddiers,
and a harpooner to approach and take gray whales to maintain tribal tradition in hunting gray
whales. In accordance with the ICRW, NMFS regulations, and the 1997 agreement between
NOAA and the Makah Tribal Council, the Plan strictly prohibited the commercia sde of whae
products except for traditiona handicraft (including artwork) made from non-edible parts of the
whale. The Plan also followed U.S. law by prohibiting international trade of whale products. To
ensure that whaleswere killed as humarely as possible, the Plan required that any whale that was
harpooned was to be immed atdy shot withalarge cdiber rifle. Asdescribed in Sedion 2.4.2. of
this EA, the Makah Tribe recently revised the Management Plan.
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The Makah Tribe has conducted its whaling and preparations for whaling in a manner that is as
consistent as possible with its traditional manne of whale hunting and with as much sdety as
possible for whaling crews. But, in order to conduct the hunt in a manner that is as humane as
possble the Makah Tribe has departed from their tradition and is usng a high-powered rifle to
dispatch harpooned whales (See Section 4.4.2. of this EA). The hurt consists of one or two
traditional seagoing canoes, manned by crews of eight to nine whaersin each canoe. The
seagoing canoe is aout 36 feet in length and is carved froma single cedar log. The harpooner,
dationed in the canoe, uses a dainless seel harpoon mounted on awooden shaft gpproximately
seven feet long, conrected by ropesto buoys and to thecanoe. The harpoorer will attempt to
harpoon targe whales when the canoe approaches close enough, usually within four to eight feet.
Once awhale is harpooned and secured, a small motorized vessel will approach the harpooned
whale; the rifleman in that boat will dispatch the whale with one or more shots from a large-
caliber rifle to the head area of the whale. Once the whale is taken, it is secured and a larger
vessd isused to tow it back to the beach.

4.4.2. Use of a Large-Caliber Rifle in Makah Whaling

At therequest of NOAA, the Makah Tribe eval uated and teded non-traditional methods of
dispatching a harpooned whal e to erhance the efficiency and humaneness of a gray whale hurt.
The Makah Tribe considered the bomb lance and dart gun used by Alaska Eskimos to hunt
bowhead whales, but found them to be inappropriate and unsafe for use on the smaller gray
whale. Through advice from a consultant with expertise in whaling methods, the Makah Tribe
settled onuse of ahigh-caliber rifle. The objectivefor using a high- powered rifleisto deliver a
projectile into thewhde that creaes sufficient damage to either kill the animal immediately or
disableit to the point thet it can be gpproached quickly and killed by a bullet to the head or brain
stem (base of the brain and upper spinal cord).

A modified .50BMG rifle was tested on gray whale carcasses and found to be apotentidly
effective and humane weapon for quickly dispatching a harpooned gray whale (Ingling 1997).
Further testing showed that an A- Square .557, the Winchester .458 Mag., and the Weatherby
460 Mag. also could be potentidly effective as back-up or replacement wegpons to humanely
dispatch gray whales during the Makah Tribe’ sceremonial and subsigence hunt (Ingling 1999).
Table 4 shows the specifications for therifles and cartridges (from Ingling 1999) available to the
Makah Tribe for hunting gray whales. The performance and penetration into water are discussed
in Ingling (1999).
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Table4. Specifications of rifles and cartridges for the Makah hunt

Rifle Barrd | Rifling | Cartridge Cdiber | Lengh | Weight | Velocity | Energy
Lengh | Twist in. in. or. ft/sec ft-lbs
in. (mm) (mm) (gm) (m/sec) | (joules)
(cm)
Winchester | 26 (66) 14 Spitzer .458 1.43 465 2250 5200
.458 (12.63) | (35.5) (30) (685) (7000)
Weatheby | 26 (66) 16 Round 458 1.43 510 2550 7400
.460 Mono (11.63) | (35.5) (33) (777) (10000)
LAR 30 (76) 15 Spitzer .50 231 650 2700 10000
.50BMG (12.7) (58.7) (42) (823) (13600)
State Arms | 30 (76) 9.5 Round .50 1.87 750 2700 12000
50BMG Mono (12.7) (47.6) (48) (823) (16300)
Sate Arms | 30 (76) 9.5 | Woodleigh | .50 131 570 3200 13000
50BMG (12.7) (33.3) (37 (975) (17625)
A-Square 26 (66) 12 Round .58 1.44 750 2460 10000
577 Mono (14.7) (3.65) (48) (750) (13600)

According to the U.S. Army Field Manua (U.S. Army 1991), the maximum range of the
Browning Machine Gun Caliber .50 HB, M2 (from which the .50BMG is derived) is 7,440 yards
(6,764 meters). The maximum effective range, which is the maximum distance that the average
gunner is capable of hitting atarget (i.e., see and effectively engage with the ammunition) utilizing
the standard iron sights is 2,000 yards (1,830 meters). There are no datain the Army’s .50BMG
Field Manud (U.S. Army 1991) on whet her the military's .50BMG is mor e pow erful/effective
than the civilian counterparts or a modified .50BMG. The military version is heavier; it is 84
pounds (U.S. Army 1991) as compared to 30 poundsfor the LAR .50BMG (Ingling 1997). The
military .50BM G is mounted on a stabilized tripod that will greatly increase accuracy, whereasthe
LAR .50BMG ishddtothe shoulder. The military .50BMG hasa45-inch barrd (U.S. Army
1991), whereasthe LAR and State Arms .50BMGs have a 30- inch barrel (Table4). The
ammunition used will also affect the maximum range.

According to Dr. Al Ingling (personal communication, 2001), who was the Makah Tribe's
consultant on selecting an appropriate weapon for dispatching whales, the Makah's .50BM G
varies from the military’ s version in many ways. Itissingle-loaded. It must be reloaded after
every fire. The amnunition usad is custom-designed. Its projectile has a flatter, rounder shape
than the military’s pointy verson. The projectile is made from solid brass, not steel. It camnot
penetrate armor like the military’ s armor-piercing version. The grain is 750 as opposed to 650
grain that the military uses. The ammunition is heavier and more air resistant, causing it to be
much dower than the military’s .50BMG. Dr. I ngling estimated that the maximum range and
maximum effective range of the Makah's .50BMG is less than half that of the military .50BMG.
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In regardto the A-Square .577 caliber rifle, Dr. Al Inding (personal communication, 2001),
advised that the A-Square Company, which manufactured the Makah Tribe’'s .577 cdiber rifle, is
no longer in exigence. It wasthe only company to manufacture thisrifle and itsammunition. Itis
similar to the .460 produced by Winchester or Remington. However, the A-Sguare.577 is not
the same as the .577 caliber British Enfield rifle musket used inthe Civil War era. The A-Square
577 is alarge-game sporting rifle that was designed to hunt elepharts. It isused for close-range
hunting with an approximate maximum distance of 100 yards. It isnot used for distance
targeting. Itislighter than the .50BMG weighing approximately 14 pounds. Similar to the LAR
and State Arms 50BM G, it is fired from the shoulder. Becauseit has athreeround capacity,
gmilar power to the .S0BMG with less recall, it is preferred by the Makah whaers. The .577 rifle
was used by the Makah on the gray whale taken in 1999.

There are no data in the Army’s .50BMG Field Manud (U.S. Army 1991) on ricochet. Kline
(2001) provided data showing that two different projectiles from a .50 caliber M2 had ricochet
potential of 1,659 and 1,652 meters off earth/water with 41- and 38-degree anglesrespectively.
There are a number of variables that affect ricochet including the angle of the ricochet, bullet
veocity, type of surface, type of bullet. The probability of ricochet decreases astheimpact angle
incresses TheMakah Tribe' srevised Management Flan edablishesrifle discharge protocolsto
address safety concerns with large-caliber rifles (See Appendix 10.3).

4.4.3. 1998 Makah Tribe Hunt

Makah tribal whalers conducted a number of practice exercises during 1998. In the fall of 1998,
several whaling permits were issued by the Makah Tribal Council, but no actual whaling occurred.

4.4.4. 1999 Makah Tribe Spring Hunt

The Makah Triba Council issued the first whaling permit of 1999 on May 10, 1999, based on the
recommendation of the Makah Whaling Commission in accordance with the Makah Tribe's
Managemert Plan. Thispermit was issued during the goring northward migration of gray wheles
off Washington State. OnMay 17, the crew struck and landed one gray whale under thispermit;
no further whaling permits were issued. All whaling was conducted in the ocean area off the
Washington coast south of Cape Flattery. The tribal whale hunts occurred on May 10, 11, 15,
and 17, all monitored by a NMFS observer and a tribal observer. The whaling canoe approached
gray whales on May 10, 15, and 17. Three attempted strikes (harpoon attempt missed) occurred
asfollows: May 10 at 15:55 Pacific Daylight Time (PDT), when a harpoon attempt missed; May
15 at 11:19 PDT, when a harpoon throw appeared to come into contact with a gray whale, but
did not attach since the harpoon line and float came back to the surface immediately with the
harpoon head intact; and May 15 at 12:21 PDT, when another harpoon attempt missed. Protest
vessels were present during the hunt and disrupted hunting activities onthe fird day of the hunt.

On May 17, 1999, the fourth day of whaling activity, the crew successully struck and landed a

gray whale. At 06:55 PDT, the gray whale was struck with the harpoon, which remained affixed
to the whaleas it pulled the harpoonline and floatsinto the waer. The whaling crew in the canoe
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held onto the harpoon line, while the chaser boat approached the whale to dispatch it with a.577
caliber rifle. A total of four shots were fired with the first two shots missing the whale, and the
second two shots hitting it in the head area. The last shot |eft the whale motionless underwater at
07:03 PDT. Two additiona harpoons with float lines were also affixed to thewhae. Total time
from the initial harpoon strike to the last shot that dispatched the whale was eight minutes. After
dispatch, the whale was towed to the beach in Neah Bay, and butchering began shortly after tribal
ceremonies.

The whale takenon May 17, 1999, was a non-lactating femele that measured 30 feet 5 inches
(9.27 meters) total length. Fluke width was 7 feet 4 inches (2.2 m). Thewhae could not be
weighed, but based on gray whalestaken in the Russan harvest of amilar length and condition, it
was estimaed to be about five to seven metric tons. Age also could not be determined, but basd
on similar lengthsof whaes taken in the Russian harvest, it was estimated to be over two years
old. An examinationof the skull during butchering revealed tha the third shot gruck the ridge of
the skull, shattering it, and proceeded back into the muscle near the left flipper where whalers
found the bullet (bullet was intact with no deformation). T he fourth shot struck the skull above
the occipital condyle and entered the brancase it likely caused irstantaneous loss of
consciousnessand death due to massive brain trauma.

Almost al edible portions of the meat and blubber were removed from the whale by tribal
members on May 17, 1999. NMFS biologists collected samplesfrom internal organs after tribel
members had removed the meat and brought it home or to the community freezer. Tribel
members flensed small portions of meat the next day to prepare the skeleton for a museum
display. The meat and blubber were consumed by Makah Tribal members and during triba
ceremonies.

For an analysis of tissues for chemical contaminants, see Section 4.2.6 of thisEA.
4.4.5. 1999 Makah Tribe Fall/Winter Hunt

No whaing permits were issued by the Makah Tribal Council during the southward migrationin
1999. Tribal whaling familiesintended to hunt whaes during the southward migration in
November and December, but weather conditions were not suitable.

4.4.6. 2000 Makah Tribe Spring Hunt

The 2000 spring hunt commenced on April 17, 2000, and continued through May 29, 2000
(Gearinand Gosho 2000). The Makah Tribal whders actively hunted gray whaeson atotd of
seven days, during which no whaeswere gruck or taken. Proted activitiesdigupted the hunt on
severd occasons Allwhaling occurred in the ocean area outh of Cape Flattery. Except for a
few approaches near Makah Bay, the vast majority of hunting occurred south of Point of Arches
near Father and Son Rocks. M akah whalers threw harpoons on three occasions, but the harpoons
did not attach to agray whale on any of these attempts. The first two throws appeared to be
completemisses Thethird throw may have grazed the whale; however, the harpoon did not
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implart or detach. Most of the whaes in the area during the hunt were large single individuals.
The whalesappeared to be migrating in that the average dive time was about eight minutes, which
isfour or five minutes longer than for whalesthat are seen feeding or resting locally. None of the
whales exhibited the characteristics of whaes in the Padfic coad feeding aggregation (eg.,
remaining in the same general areafor long periods of time and milling or feeding). The gray
whales observed during the hunts were farther offhore and in degper water (80-100 feet) than
whales in the Pacific coast feeding aggregation, which are generaly in water 30-60 feet deep.

Makah whale's had intended to continuewhding into June, but the Makah Tribal Coundl did not
issue any permitsdue to the Jure 9, 2000, ruling by the Ninth Circuit Court of Appealson
Metcalf v. Daley.

4.4.7. 2000 Makah Tribe Fall/Winter Hunt

No whding permits were issued by the Makah Tribal Council during the southward migrationin
2000.

4.4.8. Planned Makah Hunt in 2001 and 2002

As described in Section 2.4.2. of this EA, the Makah Tribal Council adopted a revised
Managemert Plan for tribal whaling in 2001 and 2002 (See Appendix 10.3). The Plan limitsthe
2001/2002 gray whale hunt to five takes or seven strikes, whichever occurs firs, in each of the
two years. The revised Plan also allows whaling, with alimit of five strikes over the two years,
during the period outside the gray whale migration timeframe and east of the Bonilla-T atoosh line
to the eastern extent of the Coast Guard’'s RNA at 124° 34' W. longitude. Whaling could occur
esstward to about the middle of Third Beach, and would not occur in the areaof Seal and Sall
Rocks nor the Snow Creek marina. In the Strait of Juan de Fuca, the lands adjacent to the RNA
are part of the triba reservation, which extends esstward to 124° 32'.738 W. longitude. Thus, all
whding in the Strait of Juan de Fuca will occur off tribal lands and not offshore of public lands or
communities. The revised Plan also prohibitswhalingin areas immediaely surrounding the port
of Neah Bay (specificaly whaling is prohibited in the area bounded on the south and west by the
Olympic Peninsula shoreline, onthe north by the breakwater, and on the east by a line from South
Waadah Point to Baada Poirt) (See insert inFigure 1). Thus, whaling activity would not occur
near marinas or docks.

The revised Plan incorporatesfirearm safety and certification protocols recommended by a
consulting firm with expertise in hunting and use of riflesthat have long-range potential (Bedttie
2001). Ore recommendation by Beattie (2001) incorporated into the Plan is having asafety
officar on the whaling crew whose primary responsibility is to assess rik to human life or
property as the hunt progresses. The safety officer will not authorize the dischar ge of the rifle
unless: the barrel of the rifle isabove and within 30 feet or less from the target area of the whale,
and the safety officer determines that the rifleman’s field of view is clear of all persons, vessels,
buildings, vehicles, highways, and other objectsor dructuresthat, if hit by arifle shot, could
cause injury to human life or property. The hunt will be suspended if the safety officer determines
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that visbility isless than 500 yardsin any direction.

All the other provisions of the prior Plan were retained or strengthened (inspection and reporting,
management, use of whale products, enforcement and penalties, issuance of permits, training, and
certification) (See Appendix 10.3). The Plan continues the prohibition on the commercial sale of
whale products.

4.5. Other Tribes

The Makah Tribe is one of four tribes located on the outer coast of Washington State. The other
tribes are the Quileute, located at La Push; the Hoh, located a the mouth of the Hoh River; and
the Quinault, located between Queets and Moclips. All four tribes are Federally recognized
Indian tribes and appear on the Secretary of Interior's List of Indian Entities Recognized and
Eligible to Recelve Services from the U.S. Bureau of Indian Affairs (65 FR 13299, March 13,
2000), the annual pulication that is mandated by Congressin the Federally Recognized Indian
Tribe List Act of 1994. In addition, these tribes are signatories to the Stevens treaties, which
include the Treaty of Neah Bay and the Treaty of Olympia. T hefour tribes, al of which have
hunted whales in the pag, have reserved treaty rights for hunting and fishing, but only the Makah
Tribe has explicit treaty language reserving the right to sealing and whaling. Nearby Canadian
Tribes such as the Nuu-chah-nulth of British Columbia also were involved with whaling.

4.6. Whale W atching Industry

In the Northwest, more than 130 commercid operators advertise whale wat ching or marine
wildlife viewing toursin Oregon, Washington, and British Columbiaon the Internet. Whale
watching activitiesare roughly divided into two major areas and target species. In the coastal
waters of Washington and Oregon, the primary focus is on seasonally migrating gray whales,
while killer whales are the principa tar get of whale watchers during summer monthsin the inland
waters of Washington and British Columbia, Canada. The most popular and well-known whale
watching industry isfocused on killer whales in the area of the San Juan Islands in northern Puget
Sound. Many chaterboat operators also actively promote wildlife and bird watching as “added
attractions”

In Washington, gray whale watching trips begin in Mar ch during the northward migration and
taper off in May, as many of the charterboat operators shift their offeringsto sport fishing during
the summer months. Most of the operators that offer gray whale watching tripsare concentrated
in the port of Westport on the central Washington coast. Some oper ators advertise trips from the
ports of Nahcotta, Sekiu, and Neah Bay. Whae wat ching vessals depart daily in Westport in the
spring, whereas in Neah Bay sight seeing and whae watch/wildlife charters are available only by
reservaion in the summer.

In Nesh Bay, severd attempts have been made in past yearsto establish scheduled whae

watching excursions on salmon and halibut charter vessels during the spring gray whale migration,
but they werenot successful. Wildifeor whale waching trips can be arranged directly with
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charterboat operatorsin Neah Bay. But, because of the remote location of Neah Bay and
unpredictable whal e sighting conditions, few whale watching tripsoccur in northern coastal
Washington and the western Strait of Juan de Fuca. For 2000, the charterboat bookings office
and the marina operators advised that as mary as a dozen charter vessels may have been involved
with whale watching and/or nature tours, but no specific records were kept. One employee
believed that each vessel may have conducted about one or two such tours during 2000. The
charterboat booking office records from May through September indicated that eight whae
watching trips were booked, including four in July and four in August, on fivedifferent vessds.
However, several operators that spent portions of the season at Neah Bay did their own bookings
and could have had more trips. Of about 12 charter boats that operated at Neah Bay during 2000,
about half were there only during May and June during the halibut season (Big Salmon Charters,
pers comm., Sept. 2000). When the hdibut season ended, the vessels returned either to
Westport, or at least threevessds traveled to Alaska to conduct fishing charters

At least 34 compani esadvertise killer whalewatching/wil dlife toursinthe inland waters of
Washington, primerily in the Haro Strait near San Juan Island. Many operators offer tours aboard
multi-passenger charter vessels, while a number of operators specialize in guided tours for groups
of individualsin single or double kayaks. T here are aso private charters available aboard sailing
yachtsand luxury cruisers. Wildlife/sightseeing tours are offered year around, but the main
viewing season for killer whales is from May through September. During the summer months,
killer whales return to traditional feeding ar eas with some degree of regularity; oper ators have
established an elaborat e whale tracking network that dlowsthem to locate whales along their
travel routes and to improve sighting success for whale watching clients. Thislevel of sighting
success enables operatorsto offer severd trip options daily throughout the summer. Killer whde
tours originate from San Juan and Orcas Islands as well as mainland ports (Port T ownsend,
Everett, LaConner, Anacortes, Bellingham).

In Oregon, gray whale watching trips begin inearly March during the spring or northward
migration and continue until M ay, when recreational fishing chartersbegin. A few charterboatsin
central Oregon continue whale watching trips through the summer nonths and into September,
targeting on locd feeding gray whales. At least 27 opereors advertise whde waching tours
originating from ports all along the coast from Brookings to Astoria. Nearly half of these
companies ae concertrated along the central coad in the ports of Depoe Bay and Newport.

Eight flying servicesin Oregon offer whale watching sightseeing flights, but the mgjority of the
whale watching operators offer tours aboard multi-passenger charter vessels.

In British Columbia, commercial whale watching is divided between the outer coast of Vancouver
Idand, where gray whales dominate the offerings, and inside water s where killer whaes are the
primary attraction. The insidewaters are further subdivided into northernand southern aress.
The southern area indudes the boundary waters between Vancouver 1sland and the San Juan
archipelago. More than 50 companies advertise whale watching/wildlife toursin British
Columbia, with afull range of whale watching platforms offered. The dominant whale wat ching
platforms in British Columbiaare multi-passenger vesls, including high-geed inflatald e boats
and larger charter vesselswith enclosed seating, while some companies offer guided kayak tours
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aswell.

On the outer coast of Vancouver Island, whale watching is concentrated inthe protected waers
of Barkley Sound and Clayoquot Sound, with most oper ators offering trips originating in the
ports of Ucluele and Tofino. At least 13 companies are advertisng trips in these coastal bays.
Gray whale watching begins in March with the arrival of the first spring migrants and continues
through November with the departure of the southern migrants. During the sumner, trips focus
on feeding whales that remain in the coastal bays. Transient killer whales and humpback wheles
are also presert in the area during the summer.

About 12 compani esadvertise killer whaleexaursions in theinside waters north of Nanai no,
British Columbia. Trips originate from a number of ports including Alert Bay, Cambell River,
Prince Rupert and Sayward. The areaincludes the Robson Bight, where underwater acoustic
monitoring of killer whele calls isconducted by the Vancouver Aquarium and the sounds ae
broadcast to listeners viaalocal FM radio station. Approximetely 20 companies advertise killer
whale watching and wildlife tours in the southern inside waters. Most of the operators are based
inand around Victoriawith accessto the Haro Strait and eastern Strait of Juan de Fuca. Some
trips are offered from Nanaimo to the north and from mainland Vancouver.

5. ENVIRONMENTAL CONSEQUENCES
5.1. Effects on gray whale population

The issuance of a quota of five gray whales taken or seven strikes with the restrictions described
under Alternative 1 will have no sgnificant impact on the eastern North Pacific gray whde
population, which is estimated a more than 26,600 whales The current PBR for the eastern
North Pacific gray whale stock is 575 whales (Ferrero et a. 2000). A total level of humancaused
mortality that isless than PBR is congdered sustainable. As described in Section 4.2.1. of this
EA, there ae an estimated average of 83 human-caused mortalitiesof gray whaesper year from
the entire eastern North Pacific stock of gray whales (Ferrero et al. 2000). Given aPBR of 575
gray whaes, an additiond take of 492 gray whaes per year could occur without the PBR for this
stock being exceeded. With the restriction of the quota of five gray whales per year with a
maximum of seven strikesper year, the PBR will not be exceeded. Thisis consistent with advice
from the IWC Scientific Committee that thereis “no reason to change the advice given previoudy
that a take of up to 482 eastern North Pacific gray whaes per year [based on the 1999 PBR] is
sustainable, and islikely to dlow the population to stabilize above the maximum sustainable yied
level” (IWC 2000). Thus, this dternative will have no negative impacts on the gray whale

popul ation.

Even if the gray whale population has declined below the estimated population of more than
26,635 whdes it would not have declined enough to cause any concernsfor the minimal level of
takes or strikes (five takes or seven strikes per year) by Makah whalers. Applying the PBR
calculation to a gray whale population that is about 3/4 of the 26,635 estimate (as a worst-case
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scenario for purposes of calculating effects), would result in a PBR that exceeds 400 takes
annualy -- still well above the level of estimated human-caused mortalities. Therefore, evenif the
reduced encounters of gray whaes during the 2000/2001 survey described in Section 4.2.1. of this
EA equate to alower population abundance, the takes of gray whales resulting from Makah
whding are insignificart.

Segregation by ageand sex during the migration suggests that harvesting could have ahias
toward certain age and/or sex classes, if removasoccurred at specific times and/or within specific
areas. The segregation between the first and second phases of northward migrating gray whales
indicates that females alternate between two migration timetables, depending on whether they
have a cdf or wererecently impregnated. The consequences of this migratory segregation
suggest that, if gray whales were harvested during the early southbound and early northbound
portions of the migration, the catches could be composed predominantly of females with near-
term fetuses and those that are newly pregnant. Such removals could sdectively remove the
mature breeding females from the population. The preferential killing of breeding females by 19"
century whaerswithin the lagoons was cited as a possible factor in the rapid depletion of this
population (Henderson 1984). However, the Makah hunt of only five whales per year, with as
many as saven grikes, is not likely to affect the reproductive capacity of the gray whale
population.

Section 4 of this EA includes discussion of the various factorsthat could impact the gray whae
population, including fisheries interactions, natural mortality, ship strikes, strandings, subsistence
whaling, contaminants, and other activities. NMFS has deteminead that thecumulative efects o these
impacts arenot dgnificant.

The effects of Altematives 2 and 3 on the overall population are the same as the proposed action.
If the Makah Tribe decided to harvest whdes without issuance of a quota (one scenario under
Alternative 4), the direct environmenta consequences on the gray whae population are likely the
same as those in Alternative 3, assuming the Tribe limits the hunt to the IWC quota. If the Makah
declined to hunt gray whaes under Alternative 4, obvioudy there would be no removals from the
tota population.

5.2. Effects on Pacific coast feeding aggregation

As discussad in Section 4.2.3 of this EA, both NMFS and the IWC currently conside the eastern
North Pacific gray whde to be a single stock. Thebeg avallable scientific information does not
indicate that the Pacific coast feeding aggregation is a biol ogically distinct group of anmals.
However, in order to evaluate the potentia effects of Makah whaling on the Pacific coast feeding
aggregation, this EA takes avery conservative approach and treats the Pacific coast feeding
aggregation as a separate management unit so that the effects of takes can be evaluated using the
PBR framework. This approach is corsistert with that used by Quan (2000). An alternate
approach would be to analyze recruitment into the feeding aggregation; but, with the r ecent
information on the expanded range of the Pacific coast feeding aggregation from California to
Alaskainareas that have not been routinely surveyed, such analysis would require assumptions on
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non-surveyed areas resulting in high levels of error; therefore, this goproach was not used in this
EA. Anassumed PBR for the Pacific coast feeding aggregation, following the PBR framework, is
defined as the product of the minimum population estimate, one-half the maximum theoretical net
productivity rate, and a recovery factor: PBR = N,,, X 0.5R. . X F, (Wade and Angliss1997). As
described in Section 4.2.3. of this EA, there are two different abundance estimat es for the Pacific
coad feeding aggregation in 1999 by Calambokidis et d. (2000b): a mark-recgpture estimate
(269) based on 1999 resights including California and an estimate (222) tha excludes Cdifornia.
There is also arange of recovery factors that could be applied. Thus, arange of assumed PBRs
for the Pacific coast feeding aggregation was calculated. The low end of the assumed PBR range
isan average of 2.5 whales per year calculated based on 1) a conservative gpproach using the
lower 1999 estimate that excludes Cdifornia (222), which resultsin an N ;, of 211 as described in
Section 4.2.3. of thisEA; 2) an R, of 0.047 for the gray whale population from Ferrero et al.
(2000); and 3) arecovery factor of 0.5 based on a conservative approach of treating the feeding
aggregation as a separate management unit (Wade and Angliss 1997). The high end of the
assumed PBR range is an average of 6.0 whalesper year calculated based on 1) a minimum
population estimate (269) based on the 1999 resights that includes Cdifornia, resultinginan N,
of 256 as described in Section 4.2.3. of thisEA; 2) an R, of 0.047 for the gray whde population
fromFerrero et a. (2000); and 3) arecovery factor of 1.0 based onthe feeding aggregation
having the same population dynamics as the larger stock.

This andyss assumes that conducting the hunt during the migration effectively removes whales
from the entire stock. If whales are taken outside of the primary migration period, they can be
presumed to be from the Padfic coast feeding aggregation Based on an analyssof the timng of
migrations past centra Californiaand offset to account for travel to and from Washington, the
expected period for the mgration off Washingtonisthe beginning of December to theend of
June. Thisdoes not mean that migrating whaes are never present in October or November off
Washington, as they have been reported in some studies (Pike 1962, Darling 1984), but it does
mean that whaes taken prior to December 1 have ahigher probability of being part of the Pacific
coast feeding aggregaion than those taken laer.

The proposed action places an additional limit on thehunt of five strikes over the two years yeas
between June 1 and November 30 or inside the Strait of Juan de Fuca (east of the Bonilla-Tatoosh
line) at any time. The July 1 to November 30 component of the limitation accounts for the
timeframe outd de themigration period when any whaes taken off Washington are more likely to
be from the Pacific coast feeding aggregation. The migration is still underway from June 1 to
June 30, but off Washington it consists primerily of female whales and calves. Since the Makah
Tribe will adhere to the IWC restriction on taking calves or accompanying females, any other
whaestaken in June are likely to be from the Pecific coast feeding aggregation and will be
counted against the five-strike subquota. The limit for whaling inside the Strait of Juan de Fuca
acknowledges the higher probability of whales in inside waters being part of the Pacific coast
feeding aggregation.

Thislevel of take is within the assumed PBR range of five to 12 for two years for the Pacific coast
feeding aggregation that is used for this NEPA analysis. With the extensive movements of wheles

57



in the Pacific feeding aggregation both within and between seasons (See Section 4.2.3. of this
EA), alimit of fivestrikesover two years should also alleviate any potential local depleion issues.
Therefore, the proposed action will have no significant effects on the Pacific coast feeding

aggregation.

Under Alternative 2, the hunt would be structured with the intent of targeting migrating whales by
limiting the area of the hunt to the ocean area of the Makah U& A (outside the Strait of Juan de
Fucawestward of the Bonilla-Tatoosh line) and by limiting the timing of the hunt to occur when
the northward or southward gray whale migrations are undaway. As described in Sedion 4.2.2.
of thisEA, the southbound migration off Washington occurs mostly after December 1, thus any
hunts prior to Decenber are nore likely to be on whalesin the Pacific coast feeding aggregétion.
Also, migrating whales off Washington in June are primarily females with calves that cannot be
harvested; thus, those that are not mother-calf pairs have a higher probability of being part of the
Pacific coad feeding aggregation. Thus, under Altemative 2 whaing woud need to occur from
December 1 to June 1 to target on migrating whales and avoid the Pacific coast feeding
aggregation. Although it is possible that a whale from the Pacific coast feeding aggregation may
be taken during whaling in the ocean in May, the probability is very low; any such takes that might
occur would be well withinthe assumed PBR of the Pacific coastal feeding aggregation described
above.

Under Alterndive 3, the Makah Tribe would be allowed to take up to five whales per year,
induding animal s from the Pecific coad feeding aggregation, without any time or area limits. If
the risk- averse gpproach of setting an assumed PBR for the Pacific coast feeding aggregation is
used to assess Alternative 3, then this aternative may exceed the assumed annual average PBR
range of 2.5t0 6.0 for the Pacific coast feeding aggregation.

The effects of Alternative 4 on the Pacific coast feeding aggregation would range from no
removalsat all, if the Makah decided not to hunt, to exceeding the assumed PBR range as under
Alternative 3 if the Tribe hunted without time/area limits.

5.3. Effects on individual whales

During the Tribal hunt, wha ers will approach and atempt to strike gray whales; but not all of
these whales will be taken or struck. Based on NMFS observations of the Makah whaling
operationsthat occurred in 1999 and 2000 (Gosho 1999, Gearin and Gosho 2000), it isunlikey
that any morethan an average of threeto nine whales may be goproached in any one day of
Makah whding activities. Because of the limited timeframe of the hunt, Makah whding likey will
not ocaur on most days when whales are present in theMakah U&A. Of the popul aion of
26,600, only avery smdl fraction of gray whaes will ever be approached by Makah whaling
canoes. Because gray wheales share their migratory corridor and feeding grounds with a large
number of vessels, the few instances of approach by the Makahwhding canoeare unlikely to
affect whale behavior. Potentia glancing blows from a M akah har poon (without striking the
whae) could occur. However, the number of attempted drikes is likdy to be very low based on
NMFS observations of the Makah hunt in 1999 and 2000 (three during the spring hurt in 1999,
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and three during the oring hunt in 2000). Of the 9x atempted strikes in the two years, four were
complete misses and two were instances where the harpoon came into contact with the whale, but
did not attach. Those instances wher e the harpoon did not attach are not likely to have serioudy
injured the whaes, because the harpoon would mogt likely need to penetrat e deeply into the skin
and attach to the whale to cause serious injury. Attempted harpoon strikes resulting in glancing
blows are unlikely to affect whale behavior based on NMFS experience with biopsy darting

resear ch, wher eby most of the darted whales will react to the dart penetrating their skin, but will
immediately thereafter proceed with normal swimming and behavior patterns.

Under Alternative 2 there would be fewer approaches to whaes in the Pacific coast feeding
aggregation. There s likely no appredal e difference between Altematives 1, 2, and 3 in numbers
of animalsthat may be taken or struck, except that Alternative 2 avoids such takes/ strikes on the
Pacific coad feeding aggregation. The effeds of Altemative 4 would range from no takesor
approaches at dl, if the Makah decided not to hunt, to takes and approaches as under Alternative
3 if the Tribe hunted without time/area limits.

5.4. Effects on other wildlife

The potential effects on wildlife of Makah whaling activity, other than on the gray whales targeted
for harvest, arelimited to thedigurbance caused by the Makah whaling vessels, the digpatch of
the firearm, and secondary effects from protest, media, and other vessel spresent during the hurt.
The rifle will be fired downwards into the water, and in very close vicinity to a harpooned gray
whale, so no other wildlife speciesis likely to be hit by the shots. The rifle will be used only after
awhaleis st ruck by the harpoon and secured, so the number of timestherifleisbe usedis
extremely low given the quota of seven drikes per yea.

The noise of the firearm or vessels may disturb wildlife in the immediate vicinity of the whaling
activity, possibly causing a startle-fleeing reaction. This is a common reaction of wildlife exposed
to vessd noise, fog horns, and other noisesthat occur in the marine environment and may result in
temporary displacement of marine birds. The discharge of the rifle will only occur after a gray
whae is harpooned and is unlikely to be repeated more than four timesin one day (based on the
Makah hunt as conducted in 1999) nor more than five daysin the year (based on a quota of five
whales taken), so any effects from startle-fleeng reaction by wildlife will be extremely limited
both in space (within the immediate area of a harpooned whale) and time. Tenmporary
displacement of wildlife due to vessel activity assodaed withthe Makah hurt isnot likely to
sgnificantly disrupt normd wildlife feeding behavior, because the affected wildlife can readily
move short distancesaway from vessels to less disturbed areas and continue feeding. Such
temporary displacement in marine waters, especially by seabirds, is a common occurrence
throughout Washington waters whenever vessd activity occurs. Also, sncethetribal hunt will
occur in arelatively very small area off the coast and only for short periods of time, the frequency
of wildlife disturbances and numbers of animd stemporarily d gplaced by the vessls involved with
the whaling activity is expected to be minimal.

If whaing is conducted in close proximity to rocky outcrops or idands where birds nes, it could
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have effects on the involved birds. The common nmurre is a seabird that nests on Tatoosh Island,
which islocated just offshore of the tip of the coast (Cape Flattery). Common murres also nest
on White Rock, located at 48'08'N latitude, which isat the southern end of the Makah U&A.
Although common murre numbers in Washington have declined, the species (whichranges from
Californiato Alaska) is not listed or proposed for listing under the ESA. Makah whaling activities
conducted in 1999 and 2000 occurred well offshore and south of Tatoosh Idand and north of
White Rock and therefore had no known effect on the common murrerookeries. M ot vessds
avoid close approach to rocky outcrops to ensure vessel safety. During the common murre
nesting period (M ay through September), the Makah whaing activity (other than normd transt
through the navigation corridor near Tatoosh Island) will occur no closer than 200 yards of
Tatoosh Iland and White Rock to avoid any effects on nesting seabirds.

The marbled murrdet isthe only seabird off northern Washington that islisted under the ESA; it
is listed as a threatened species. The marbled murrelet negs in old-growth forest as far as 50
miles inland (Hamer and Cummins 1991). The marbled murrelet occupiesthe nearshore coastal
waters and inland bays and feeds in shallow areas (Pacific Seabird Group 1993). The Makah
whaling activity isunlikely to adversely affect marbled murrelets because, smilar to other wildlife
as describad above, temporary displacement of marbled murrelets due to vessel activity associated
with the Makah hunt is not likely to significartly disrupt normal feeding or resting behavior;
murrelets can readily move short distancesaway fromvessels to less disturbed areas and continue
feeding.

Other ESA-listed birdsthat occur off northern Washington are the bald eagle, brown pelican, and
snowy plover. Asstated in Section 4.3.2, the snowy plover is ashorebird that occursinland and
along the shore; it will not be affected by the whaling activity. The short-tailed albatross
infrequently occurs off northern Washington, and generally muchfarther offshore of the area
where the Makah will conduct thar hunt. The brown pdican may occur off northem Washington
coastd waers in thesummer, and may be temporarily diglaced if they occur in theareaof
whaling activity (as described above), but otherwise are not adversely affected. T he bald eagle
will not be affected by the whaling activity because it forages primarily over land and idands, and
is unlikely to be foraging offshore in the area of the whaling activity. Other non-listed birds that
may occur in the immediate vicinity of the whaling activity may be temporarily displaced as a
result of the noise from the whaling activity (as described above), but will not otherwise be
affected.

ESA-liged marine mammadss off northern Washington include the large whales and the Steller sea
lion. Makahwhaling will not affect any ESA-listed whales or non-liged whales (e.g., minke
whales) other than gray whales; no whales other than gray whales will be approached or pursued.
Gray whdaes can be easily identified at the d ose approach distances necessary for harvest,
negating any possibility that another whale species might be accidentally taken. Steller sealions,
Cdlifornia sea lions, and harbor sedls hauled-out on nearshore rocky out crops are unlikely to be
affected other than normd startle-fleeing behavior described for wildlife above if the whaling
activity ocaurs in close proximity to rocky outcrops (which is unlikely based on observations of
the 1999 Makah hunt). Pinnipedsthat may occur inthe water in the area of the whaling activity
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are likely to avoid the immediate area of the hunt. ESA-listed salmonids occur below the water’s
surface and will not be affected by Makah whaling activities.

While not listed under the ESA, seaotters are considered a species of concern and classified as an
endangered species by the Washington Department of Fish and Wildlife. According to the
Washington Department of Fish and Wildlife Draft Sea Otter Recovery Plan, direct and indirect
effects of human activity on sea otters have not been wdl studied (Richardson and Allen 2000).
Sea attersinsome areas of Alaska and Cdiforniafrequent human environmentsand appear to
have hahituated to human activities. However, sea otters can be sensitiveto human digurbance
and are frequently described as being “shy’ (Richardson and Allen 2000). The Washington sea
otter population is geographicaly remote, so it has had little opportunity to habituate to humans
(Richardson and Allen 2000). Asnoted insection4.3.1, sea otters ae geneaally found in very
shdlow waters (20 feet or less) inareas of high kelp concentrations, so are therefore lesslikely to
be in the immediate vicinity of aMakah hunt. The preferred alter native is not expected to have
any impact on the sea otter population in the hunt area as the animals are unlikely to be affected
other than normd gartle-fleaeng behavior described for wildlife above or temporary disuption of
feeding activities. In addition, since the population is remote and not habituated to human
activities, sea otters would be likely to avoid the immediate area of the hunt. Whaling is also
unlikely to impact mothers or pups which occur at near shore rocky pupping areas such as Point
of Arches or Point Alava, as boats would be unlikely to approach these rocky, shallow areas due
to safety concerns. Aswithall of the marine mammal sdiscussed in this sedion, the possibility of
a boat strike from chase, media, or protest boats exists, but is unikely, similar to other areas used
by recreational or commercial boat traffic.

Secondary effects of the Makah whaling activity on wildlife alo include potential digurbance
from mediaor protest overflights. Sanctuary regulationsinclude a2,000-foot celing for arcraft
flying within one mile of the shoreline or Refuge idands within the Sanctuary, which will prevent
disurbance from arcraft except when such regulations areviolated. Experience from the huntin
1999 indicates that media craft can and do oper ate at distances mor e than 2,000 feet above the
water, and the only problem with arcraft occurred on one day in 1998 when a segplane operated
by protest groups made several passesover the area of the hunt at less than 2,000 feet. Operators
of the air craft were subsequently contacted by the Coast Guard and the activity did not recur in
1999.

Alternatives 2 and 3 are likely to have smilar effects on wildlife as the proposed action. If no
whaling occurs under Alternative 4, then no wildlife will be effected.

5.5. Effects on the Sanctuary

Whaling under the proposed action within or adjacent to the Sanctuary may adver saly affect the
public perception of the intent and purposes of this and other federaly protected marine
sanctuaies especially if such activities occur in a manner that impacts other Sanctuary resources
Sanctuaries are managed under multiple objectives, including maintaining natural biological
communities, enhancing public awareness, and the wise and sustainable use of the marine
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environment, but the primary objectiveis resource protection. At the time the Sanduary was
designated, an EIS was prepared (NOAA 1993) on the present and potential usesof the area
including Makah Tribe exercise of treaty rights, as well as commercial and recreational fishing,
research and education, subsistence uses and other commercial, governmental, and recreational
uses. Therange of dlowed and prohibited activitiesis guided by regulations. The EIS and
Sanctuary regulations specifically adknowledge the treaty rights of those tribes whose U& A areas
arein the Sanduary. Sanctuary regulations do not preclude the exercise of tribal treaty rights as
long as they are conducted in compliance with Federal laws. Activities authorized by Federal
treaties, including hunting of whales and seals, are dlowed. Sanctuary regulations do not prevent
the Makah Tribe from whaling within the Sanctuary, but require tha conservation objectivesfor
the species and impads to other Sanctuary resources be addressed.

Under Alterndive 2, all whalingwould occur within the Sanctuary. The effects on the Sanctuary
are primarily issues of public perception as described above. The effects of Alternative 3 on the
Sanctuary could be less than those for Alternative 1 and 2 since all whaling could occur in the
Strait of Juan de Fuca unde this aternative, and thus outside the Sanctuary. Under Alternative 4,
if the Tribe conducted its hunt without an IWC quota, the conduct of anon-sanctioned hunt
would likely adversely affect the public perception of the Sanctuary. |f there were no hunt, the
public perception of the Sanctuary asan area protective of natural resources would be maintained.

5.6. Effects on the Makah Tribe

The proposed action is more favorable to the Makah Tribe than the status quo (Alternative 2)
because it provides the Tribe flexibility in determining seasons and allows avoidance of hunting
during the southward migration in the winter when persona safety of whalersismoreat risk. The
proposed action aso acknowledges the Makah Tribe s desireto conduct alimited hunt in the
summer in the Strait of Juan de Fuca, when weather conditions are not adverse and whaes can be
accessd nearby.

Alternative 3 might be considered more favorable to the Tribe than the proposed action, because
it would allow the Tribe to condua whaling activities throughout its U& A throughout the year.
However, this dternative may result in additiona public resistance to the hunt which could be
counter to the Tribe' sinterests.

Alternative 4 would be viewed by the Makah as afailure by the U.S. Government to uphold
treaty-secured rights of the Makah Tribe. Since no act of Congress has explicitly abrogated the
Treaty of Neah Bay, and since there is no conservation-based rational e for denying a quota, a
denial opposed by the Tribe would not comport with NMFS' objective to accommodate Federal
trust respongbilities and treaty rights to the fullest extent possible consigent with applicable law.

A U.S. Government decision not to grant the Makah Tribe a quota would amost inevitably lead
to litigation. The nature of the suit would depend on the circumstances, and on dedsions taken
by the Makah Tribe and the U.S. Government. If the Tribe decides to resume whaling without
issuance of a quota, the U.S. Government would then need to decide whether to prosecute this
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activity as aviolation of the Whaling Convention Act or any other applicable law. If it did, the
Makah Tribe could defend its action on the basis that the rights conferred in the Treaty of Neah
Bay are not superseded by that or any other relevant statute. If it chose not to prosecute, the U.S.
Government might be chalenged by anti-whaing groups, and the sameissues might be argued in
adifferent court from adifferent perspective.

In addition to provoking litigaion, the no-action alternative could also provoke confrontation
between the M akah Tribe and NMFS. Cooperative research and management efforts between the
Tribe and NMFS that benefit marine mammals as well as ESA-listed salmonids could be
jeopard zed.

Under Alternative 4, one scenario would befor the U.S. Government to encouragetribal whae
watching ventures. NMFS discussed the possibility of developing ecotourism in Neah Bay in lieu
of whaing with the Triba Council and the Makah Whaing Commission in 1997. While
recognizing that ecotourism might be a beneficid activity from an economic point of view and
might help the Tribe celebrate its history, the Tribe does not believe that whale watching is a
direa substitute for whding. The Tribeadvised that it preferred an active, participatory
continuation of Makah traditions over a preservation of them for their anthropological and
educational value.

Another scenario under Alternative 4 is to compersate the Tribe not to exercise its treaty right.
This suggestion met res gance inthe Tribe with a common sentimert that treaty rights are not for
sale. While it may beappropriate for the Tribe to receive compensation for economic harm due
to a prohibition of acommercial fishery, in this casethe Tribe is requesting a quota for ceremonial
and subssence purposes, something that cannot be compensated with money.

5.7. Effects on public safety

Asdiscussed in Section 4.1.4. of this EA, the Coast Guard has established an RNA to address
public saf ety and to provide the Coast Guard enfor cement authority to keep non-whaing vessels
a least 500 yards away from thewhding activity.

Under Alternatives 1, 2, and 3, the Makah Tribe will use alarge-caliber rifle to dispatch the
whale. The useof alarge-caliber rifle is necessary to ensure that the taking of harpooned whales
isas efficient and humane as possible, but it does raise sa ety concernsdue to the long range of
these rifles. Asdescribed in Section 2.4.2. of this EA, the Makah Tribe revised its Management
Plan (See Appendix 10.3) to incorporate corsultant recommendations from Beattie (2001) on
firearm safety, discharge, and certification protocols to address safety concerns with large-caliber
rifies Kline (2001) recommended that the .50 caliber rifle not be used within 6,100 meters of
shore, based on its maximum range. Kline (2001) further opined that firing awvay from the
shorelineis not a solution, because a ricochet cantravel 1,700 meters off the line of fire.
However, it appears that Kline (2000) based his recommendations and opinions on data from the
military’s .50BMG; as noted in Section 4.4.2. of thisEA, the Tribe's .50 caliber rifle may not be
as powerful/effective as the military’s . 50BMG. Bedttie (2001) reviewed the information and
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recommendations by Kline (2001) and disagreed with his conclusions. Beattie (2001) provided
severd safety protocolsthat, if implemented by the Makah Tribe inits whaling regulations, would
prevent public safety from being unnecessarily compromised. Beattie’' s(2001) recommended
protocols include using the .50 or .577 caliber riflesas the primary rifle; not shooting at digances
greater than 30 feet away from the target whale; firing only at a downward angle; having trained,
proficient shooters; pointing the rifle away from shoreline if within 500 yards of the highway; and,
having a s ety officer on the chaser boat whose regponsibility it is to ensurea clear line of fire
exists for therifleman.

The proposed action will allow whaling to occur inside the Strait of Juan de Fuca, thus raising
additional concerns about public safety. As described in Section 4.4.7. of this EA, al Makah
whaling will occur ingde the RNA, which only extends a short distance inside the Strait of Juan
de Fuca (just beyond the entrance to Neah Bay) west of the shoreside extent of the Makah
reservation. Thus, all whaling in the Strait of Juan de Fuca will occur off tribal lands and not
offshore of public lands or communities. The revised Plan also restricts whaing to areas outside
Neah Bay east of a line from South Waadah Point to Baada Point. Thus, whding activity would
not occur near marinas, docks, or the entrance to Neah Bay. Any potential changes by the Coast
Guard to the RNA extending it farther eastward beyond the Makah reservation would be subject
to further NEPA andysis. Lastly, the Makah Tribe's Management Fan is a tribal commitment to
having its whaling crews well prepar ed prior to issuing awhaling permit; awell-trained whaling
crew ensures a safer whaling oper ation.

A tribal hunt in the Strait of Juan de Fuca is likely to be more accessible for protest vessels than
hunting in the ocean. The Coast Guard would most likely face greater chalenges in enforcing the
500-yard MEZ because of easier public access to the areas wher e the M akah whale hunt would be
occurring and increased animd rights groups concern over the take of individuals from the
Pecific coast feeding aggregation. A hunt inthe Strait of Juan de Fucamay also result in
increased protest activity from local citizens opposed to whaling.

The Makah Tribe is committed to landing any whale that is struck. The Tribe'sManagement Plan
terminates awhaling permit if awhale is gruck and not taken, thus ensuring that tribal whalers
focus al their attention on killing and retrieving a struck whale. The Coast Guard’'s RNA, which
acknowledges the dangers of an injured whale, requires vesselsto stay 500 yards away from the
Makah whaling operation.

Alternative 2 would limit the Tribe to whaling only during the gray whale migration and in the
offshore migratory corridor. Thiscreaes safety risks to tribal wha er's and makesaccessto
whales nore difficult. Conversely, whaling in the offshore area may but might present fewer
safety concerns to the general public.

Under Alternative 3, some or all of the Makah whaling activity could theoretically occur outside
the RNA. However, it isvery likely tha the Tribe would restrict itself to whaling inade the RNA
(asin Alternative 1) to address safety issues.



If whaling does not occur under Alternaive 4, there are no public safety isaues for the whalers
and others observing or attempting to disrupt the hunt. The Coast Guard’s RNA for the Makah
whale hunt would not be necessary and could be eliminated. If whaling does occur without
issuance of a quota, the Coast Guard could be placed in adifficult postion of protecting public
safety during a non-sanctioned tribal hunt. Under Alternative 4, there may be increased protest
vessel activity if the Tribe hunted whales without a NMFS-issued quota.

5.8. Effects on public health

NMFS has corsidered the potertid that gray whale tissues might have highe levels of pollutants
than would be allowabl e under standardsset by the U.S. Department of Agriculture or the Food
and Drug Administration (FDA). However, analysis of tissue samples from the whae harvesed
by the Makahin 1999 (See Section 4.2.6. of this EA), as well as biopsy samples from gray whales
off Washington in recent years (See Section 4.2.6. of this EA), have not shown high levd s of
PCBsand DDTs, they were wdl below the FDA regulatory limits. Thustriba members and
others participating in tribal ceremonies would not be exposed to high pollutant levels from eating
gray whade meat. Thisdoes not eliminatethe potential efects to tribal members' hedthfrom
pollutants due to long-term exposure, but thisis true of consumption of dl fish and wildlife
species. Nonetheless, the Tribe is aware of the risks, and information on pollutants has been made
availabe to the Tribe for its use in assessing risks to tribal members.

Many stranded whales are not likely to be healthy animals fit for human consumption; thus, Tribal
members may be exposed to contaminants or toxins if they chose to consume these stranded
animals.

Under Alternative 4, the Tribe would not be subject to any risks from consunption of harvested
whales

5.9. Effects on general public

Thereis alarge segment of the U.S. population that isopposad to whaling, particularly
commercial whaling (according to |eters and environmental group communications to the U.S.
Government). Many U.S. citizens specifically oppose Makah subsistence whaling and are
offended by a U.S. Governmert-sanctioned hunt on gray whales. Organized opposition to Makah
whaling is primarily from national or international animal rights groups and Wash ngton-based
groups, rather than from major environmental groups.

Severa of the Washington-based anti-whaling groups have asserted that Makah whaling creates a
negative public perception of Washington State and Cldlam Courty (where Neah Bay is located).
Several commenters on the Draft EA asserted that tourism and local economies have declined
because of Makah whaling, but no statistics or references for such assertionswere provided.
NMFS accessed information from 1996 (the year before the U.S. Government indicated it would
grant the IWC quotato the Makah Tribe) and 1999/2000 (t he year of/after the Makah t ook their
first whaleunde the quota) from the "Washington State 1991-2000P Travel Impacts and Visitor
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Volume," dated December 20, 2000, prepared by Dean Runyan Assod aes for Washington State
Tourism, Department of Community, Trade and Economic Development, and from the
"Washington State County Travel Impact 1993-1999," dated September 2000, prepared by Dean
Runyan Associaes for Washington State Tourism, Office of Trade and Economic Devd opment.
The Clallam County information was limited to 1999, whereas the date level included preliminary
estimates for 2000. Information from these sources on destination spending, employment
generated by trave spending, and state and local tax revenues generated by trave spending in
1996 and 1999/2000 are shown in Table 5. These economic impact measurements represent only
direct economic impacts. Indrect, or “multiplier,” efects are not included. Dollar amounts are
rounded to the nearest $100,000. Jobs are rounded to the nearest ten. The report recommends
that destination spending, which excludes air transportation, is more appropriate to use when
comparing different time periods.

Table. 5. Washington State and Clallam County Travel Impacts.

Degtination Spending | Employment | State and Local
Generated Tax Revenues

Washington State, 1996 $6,608,000,000 140,300 $567,000,000
Washington State, 2000 $8,633,000,000 153,900 $745,000,000
Washington State,
changes 1996-2000 +$2,025,000,000 +13,600 +$178,000,000
Clalam County, 1996 $102,800,000 2,150 $7,700,000
Clallam County, 1999 $114,000,000 2,270 $8,900,000
Cldlam County,
changes 1996-1999 +$11,200,000 +120 +$1,200,000

Asshown in Table 5, al travel impacts for Washington State and Clallam County increased over
the period of Me&kahwhding. Thus, usng these data no negative impacts on tourismfrom
Makah whaling are apparent.

Public opposition to the proposed action may be greater than that in 1998-2000, because the
proposed action will allow hurting of whales from the Pacific coast feeding aggregation, which
frequent nearshore waters and are sometimes more approachable by vessels. Greater opposition
could result in more protest involvement with the Makah hunt, especidly if the hunt occurs in the
Strait of Juan de Fuca during favorable weat her (when the hunt is more easily accessed and
observed). The Makah hunt could possibly be observed from shore a severd sitesif it occursin
the Strait of Juande Fuca

Alternative 2 would limit the hurt to takes from the populaion during the migration period, thus
public opposition to hunting the Pacific coad feeding aggregation
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would be minimized. However, the views of citizens opposed to Makah whding a any time or
place would not change. Animd rights groups may view Alternative 2 as less offensve since it
would avoid hunts on whales from the Pacific coast feeding aggregation.

Alternative 3 would be the least acceptable to the many citizens who are opposed to the Makah
whae hunt. Snce granting the Makah Tribe a quota without restrictiorns on the area or time of
the hunt is more likely to result in the taking of gray whales from the Pacific coast feeding
aggregation, this aternative would be especially intolerable to those citizens who are concerned
about taking gray whaes from the Pecific coast feeding aggregation. Thismight result in
increased protest activity in the area of the Makah hunt, particularly because the hunting area
would now be more easily accesside by land.

Alternative 4 would be supported by citizens opposed to whaling. By taking no action, NMFS
may avoid further legal challenges from animal protection groups.

5.10. Effects on other Tribes and aboriginal groups

Opponents of Makah whaling have argued that granting an allocation to the Tribe, after a 70-year
hiatus in subgstence whaling, setsa new precedent that will encourage other aorigind groups, in
the United States, Canada, or elsewhere, to begin whaling. The Makah Tribe isthe only U.S.
tribe with atreaty that expresdy refersto whaling. Several other Pacific coast tribes once hunted
whales, and entered into treaties reserving traditional hunting and fishing rights; but, whether
those reserved rights might encompass whaling is an issue that has not been adjudicated. In any
event, U.S. support for the Treaty of Neah Bay in no way impliesthat it would support whaling
by other tribesthat do not have such areference in atreaty; the U.S. Gover nment has not taken a
position on the question.

There have been reportsin the media, particularly in the years before the IWC set the gray whale
guota, that other tribes were focusing on the Makah request as a possible prelude to their own
proposasto resume whaling; however, no other U.S. tribe has expressed to NMFS any interest in
resuming whaling in the five years since the U.S. Government first supported the Makah Tribe's
intered. If any other U.S. tribe were to s2ek aquota and if the U.S Government were to
support such an effort, the IWC could not consider itsrequest until 2002 at the earliest, when the
current gray whale quota for aboriginal subsigence whaling expires.

The IWC set the precedent for allowing aboriginal groups to hunt whales, even when commercial
harvest was prohibited, inthe original Schedule of Regulations adopted in 1946; thisexception
carried forward a provison of the 1931 Convention. The Commission began regulating aboriginal
subsistence whaling two decades ago, when it first set a quotafor bowhead whales based on a
request by the U.S. Gover nment on behalf of Alaska Eskimos. Granting the Makah Tribe an IWC
quotafor gray whaes sets no new precedert.

The media hasreported that Canadian Tribes are dso interested conducting whaing. Canadais
not a membe of the IWC, and the U.S. Government opposes any whaling by Canadian natives
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unless Carada seeks and receives authorizetion from the IWC. The U.S. Government congders
that al whaling must be done under the auspices of the IWC and in accordance with the
provisionsof that organization. Nevertheless, Canada has since 1991, allowed its natives to take
bowhead whales regularly from Davis Strait/Hudson Bay, for reasons having nothing to do with
the Makah hunt. Despite frequent discussions with Canadian officials about that hunt, there has
been no indication that Canada has had any occasonto consider dlowing Pacific Coast tribesto
take gray whales. If the Canadian government unilaterally allowed any aboriginal take of eastemn
North Pacific gray whales, the U.S. Government would respond with any limitations on U.S. take
necessary for conservation of the population or of the Pacific coast feeding aggregation.

The District Court judge in Metcalf v. Daley addressed the question of precedent in a passage of
his opinion that was not distur bed by the appellate court. After criticizing the EA for glossing
over these “thorny issues,” he wrote (Order at p. 11):

...it isimportant to keep the larger picture inview; thereare ultimately few people who are
in apostion to take advantage of this precedent. The number of tribes that might
conceivably beexpected to qualify for subsigence whaling is minimal.

The judge described as reasonable the EA’s conclusion, in light of the IWC Scientific
Committee’ sestimatethat hundreds of gray whd escan be taken sustanably, that the effect of
increased aborigind harvest onthisstock islikely to be minima.

The proposed action will make it possible for the Tribe to carry on traditional whding that is
sanctioned by the IWC. Official recognition that traditional activities such as whding are
culturally valuable, despitether controversal nature, will bereassuring to Native Americansin
generd.

Alternaives 2 and 3 would al0 promote cultural diversity and recognize the inportance of
maintaining traditions for the coherence of Native American groups.

Alterretive 4 could affect working relationships with other treaty tribes that would iew NMFS
action under thisalternative as a breach of fath by the U.S. Government in upholding any treaty
right. Most Indian tribes throughout the United States would likely view Alternative 4 asafailure
onthepat of NMFS to exerciseitstrug responghility with regoect to the Treaty of Nesh Bay,
and possibly asinsengtivity to the culturd diversty of Native Americansin generd.

5.11. Effects on whale watching

Makahwhalingis unlikely to affect whale watchers, the whale watching industry, or the numbers
of gray whdes avail able to bewatched. Mog whdewatching operationsin Washington State
focus on killer whales in Puget Sound and the eadern portion of the Strait of Juan de Fuca (an
areaoutside the Makah U&A), thusthe tribal hunt for gray whaes off Neah Bay would have no
effect on killer whale watching trips. When gray whaes are observed in the area of killer whae
watching trips, they are typically individual animals tha are in theareafor only short periods of
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time and are unlikely to be affected by whaling off the northern coast of Washington. The gray
whale watching operations out of Westport, Washington, which is on the Pacific coast, are also
not likely to be affected. T his operation takes place during spring migration, chiefly in March and
April. Thegray whales are moving northward at the time and will go past Wegport before
reaching the area of the Makah hunt in northern Washington. Gray whale watching off the
northern coast of Washington, near where the whaling will take place, islimited. There are no
regular ly scheduled whale watching oper ations, and NMFS is unaware that any are actively being
organized. Nonetheless, given the limited geographic area of a hunt and an annua quota of only
five whales, it is unlikely tha gray whale movements through the area where whale watching may
occur will be affected. Inregard to whether Makah whaling may affect public participation in
whaewatching in general, there is no information to demorstrate tha Makah whaling activity
will reduce public participation. None of the commercid whale watching operatorsin
Washington provided comments on the Draft EA that substantiated concer ns that whale wat ching
may be affected by Makah whaling.

It isunlikely that the Makah hunt, which islimited to seven strikes annually, will change the
behavior of gray whales, making them more wary of boats or less approachable. While the
behavior of individua whales near boats might be affected if they are wounded but not killed by
Makah hunting, it isunlikely that this will change the behavior of other gray whdes. This
population is aready hunted by Russian natives each summer in the Bering Sea. The ongoing
Russian hunt has not trandated into a generd avoidance of boas by gray whales. NMFS is
unaware of any reason why the much lower level hunt by the Makah Tribe should cause a broader
impad on the general behavior of the population than the Russian hunt has caused. Approaches
and attempted strikes by Makah whalers also are unlikely to affect gray whales behavior near
whdewatching vessels (see individual whd e eff ects description above). Thesewhdes migrate
through waers occupied by vessds thefew instances of approach by the M akah whaling canoe
will have no effect on whale behavior.

It is acknowledged tha a wounded whale could be dangerous to whale watching operations.
However, as described in Section 4.6. of this EA, littleor no commercial whd ewatching activity
occursinthe Neah Bay area. Further, Makah whdersare committed to landing any whale that is
struck, consistent with the Tribe's Management Plan; thus the chances of a free-ranging wounded
whale are remote. The Coast Guard’s RNA, which acknowledges the dangers of astruck whale,
requires vessds to stay 500 yards avay fromthe Makah whaling operation. In any case, gray
whales are large, wild animals, and all vessels should exercise caution in approaching any whde,
regar dless of its condition.

Under Alterndive 2, the hunt would be limited to open ocean waters and avoid the inside waters
where private boaters may watch whales if and when the opportunity presentsitself. Thus,
private boaters may favor this alternative over Alternative 1. The potential effects of Alternatives
2 and 3 on commercia whele watching operators are the same as those described in Alternative 1.

6. FINDING OF NO SIGNIFICANT IMPACT
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This EA consders the environmenta consequences of four dternatives regarding issuance of the
IWC quotato the Makah Tribe for a subsistence hunt on gray whaesin 2001 and 2002. The
proposed action will give the Makah Tribe a quota of five takes or seven strikes per year, and a
subquota of five strikes over the two-year period on whales from the Pacific coast feeding
aggregation.

To determine the significance of the action analyzed in this EA, NMFS isrequired by NEPA and
40 CFR 1508.27 to consider the context and intensity of the proposed action. Inthis EA the
action was analyzed as a whole, upon the affeded regon, by affected intereds, and the locality for
both long and short term effects. Additionaly, the severity of the impacts were anadyzed. The
following text summarizes this analyss of the proposed action with consideration to both context
and intensity.

The proposed action will not significantly affect the eastern North Pacific gray whale populaion.
The numbers of gray whdesthat may beinvolved in Makah whding is extremely smdl in
comparison to the overal gray whale population; the harvest will have no detectable effect on the
Sze or gatus of the eastern North Pacific gray whae population. Thereisno scientific
controver sy over the effect of the proposed action on the overall gray whale population. The
proposed action was developed from alarge body of scientific information, recent research, and
scientific advice. The take iswell withinthe Potential Biological Removal level. The proposed
action will not jeopardize the long-term productive capability of the gray whale population. The
proposed action is well withinthe IWC quotafor gray whales, whichis set to ensure that the risks
of extinction to individual socks are not serioudy increased by subsistence whaling, and to enable
aboriginal people to harvest whales in perpetuity. The IWC Scientific Committee has concluded
that atake of up to 482 eagern North Pacific gray whales per year is sustainalde, and is likely to
dlow the population to stabilize above the maximum sustainable yied level. Asdescribed in
Section 5.1. of thisEA, the small level of takeswould have no significant effects even if the
overall population has declined.

ThelWCrecognizesonly ore eastern North Pecific gray whale population. Nonetheless to
enaure a consevative goproad to theissue of a potertial subpopulation, the proposed action
limits the taking of gray whaes from the Pacific coast feeding aggregation to alevd that isat the
bottom of the range of an assumed PBR for this group of whales (See Section5.2. of this EA).
Accordingly, the action is unlikely to have unique or unknownrisks. The U.S. Government and
the IWC continue to monitor the status of whales subject to aboriginal subsistence whaling, so
that any long-term decline in the status can be detected before damage to the stocks occurs. The
eastern North Pacific stock of gray whalesis considered the best studied whale stock inthe world.

The proposed action will not have aggnificant impact on public hedth or safety. Asdescribed in
detail in Sections 2.4.2. and 5.7. of this EA, the Makah Tribe has modified its Management Plan
to address public safety issues including requirements for weaponstraining and appointment of a
safety officer. Vesselswill be kept away from the immediate vicinity of the hunt through Coast
Guard regulations. Based on pollutant testing of samples from the gray whale harvested in 1999
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aswél as other whdes in Washington, triba members and others eating gray whale meat should
not be at risk.

The proposed actionis corsigent with Federal law and treaties signed by the U.S. Governmert.
The proposed action upholds the Makah Tribe streaty right to whaing within the context of the
International Convention for the Regulation of Whaling. A full description of these legal
relationshipsis provided in Section 2.5 of thisEA.

The proposed action will have no efect onthe physcd characteristics of the geographic aea, nor
will it cause the loss or destruction of significant scientific, cultural, or historic resources. Indian
tribes have exercised their treaty rights to fishing, sealing, and now whaling in northwest
Washington with no significant effeds on other resources or lands. The proposed action does
help preserve the culture of the Makah Indian Tribe. The proposed action might affect public
perception of national marine sanctuaries, but it will not affect the foundation on which the
Sanctuary was designated. As described in Sections 4.1.2. and 5.5. of this EA, the Olympic Coast
National Marine Sanctuary was implemented with full adknowledgment that preexisting rights of
treaty Indian tribes would not be dtered by Sanctuary designation. The Olympic Coast Marine
Sanctuary, as afedera agency has a dua obligation to respect treaty rights and to ensure the
overall congervation of the Olympic Coast’s marine species and environment. The proposed
actionis corsigent with Sanctuary management regulationsand policies.

The proposed action isnot directly related to any other actions by the U.S. Gover nment
concerning harvest of gray whaes, whaling activities, or other marine mammal activitiesin
northwest Washington that would, together with the other actions, result in cumulatively
sgnificant impacts. The cumulative effect of all takings of gray whalesistaken into account in
the evaluation of the PBR, as described in Sections4.2.1. and 5.1. of this EA. Any takes of gray
whales will be takeninto account infuture gock assessmerts and quota stting by the IWC.
Provided that harvests remain a the same genera magnitude in the future, aborigina whaling
should have the same or less effect on the gock as it has for the past thousand years.

No endangered or threatened species or their critical habitat will be significantly affected by the
proposed action. The proposed action isvery unlikely to result in any mortalities or serious injury
of ESA-listed species or other marine mammals marinebirds, or other wildlife.

The proposed action is unlikely to establish a precedent for future actions with significant effects,
nor does it represent a decision in principle about future considerations. Concerns have been
expressed that Makah whaling would lead to additional takes of gray whales by other native
groups. Asdescribed in Section 5.9. of this EA, opponents of Makah whaling have argued that
granting an alocation to the Tribe, after a 70-year hiatus in subsistence whaling, sets a new
precedent that will encourage other aboriginal groups, in the United States, Canada, or elsewhere,
to begnwhding. TheMakah Tribe istheonly U.S. tribe withatreay that expressly refers to
whaling. Although some other U.S. tribes consumed whales at treaty times, none has expressed
any interest to NMFS on whaling in the five years since the U.S. Government first supported the
Makah Tribe'sinterest. There have been reports in the media that a Canadian tribe hasexpressed
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an interest in whaling. The U.S. Government opposes any whaling by Canadian natives unless
Canada seeksand receives authorization fromthe IWC.

There is no causal connection between U.S. support of the Makah harvest and decisons by other
governments or international organizations. The U.S. Governmert has long supported aboriginal
subsigence whaling, and has submitted requests for bowhead quotas for use by the Alaska
Eskimo Whaling Commission for more than two decades. The addition of a second aborigiral
group has not affected the U.S. delegation’ s positions on research whaling, commercial whaling,
or international trade in whale products, CITES downlistings, whale sanctuaries, or any other
issue.

The proposed action will not cause substantial damage to the ocean or coastal habitats. Whaling
on an aborigind subsstence scale has minima impacts on the ocean or coastd habitats. Thereis
no incidental take of other species the levd of subgstence harvests authorized by the IWC allows
the continued increase in whale popul aions.

The potentid effects on local and State tourism and related employment were considered, but no
negative trends during the period of Makahwhaling were discernible (See Section 5.9. of this
EA). The potential effects of Makah whaing on commercia whale watching were assessed in
Section 5.11. of this EA, with no adverse effects found. Adknowl edgment and respect for treay
Indian rightsin Washington has changed sincethe 1980s. Many citizens of Washington now
support the exercise of treaty rights so long as they do not cause conservation issues for the
involved resource. In thisinstance, the Makah' ssubsigence taking of a small number of gray
whales from arobust population does not raise conservation concerns. Nonetheless, thereisa
strong view by some against any whaling for any purpose. The socid effects of Makah whaling
will be important, but mixed. On the positive side, the Tribe expects to benefit from practicing a
traditional activity that hasbeen the focal point of its culture for centuries. On the negative side,
opponents of whaling will feel that their quality of life has been diminished.

For these reasons and those described in more detail inthis EA, it is hereby determined that
neither the granting nor the take of the IWC quotafor five gray whaesin 2000 and 2001 will
significantly affect the quality of the human environment, and that preparation of an environmental
impad statement on this action is not required by Section 102(2) of the National Environmertal
Policy Act or its implementing regulations.

WilliamT. Hogarth, Ph.D. Date
Acting Assistant Administrator for Fisheries, NOAA
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7. LIST OF PREPARERS

Carol Bernthal Olympic Coast National Marine Sanctuary
National Ocean Service
Port Angeles, WA

Ed Bowlby Olympic Coast National Marine Sanctuary
National Ocean Service
Port Angeles, WA

Mary Sue Brancato  Olympic Coast National Marine Sanctuary
National Ocean Service
Port Angeles, WA

Cathy Campbel Office of Protected Resources
National Marine Fisheries Service
Silver Spring, MD

Douglas DeMaster ~ Nationd MarineMammal Laboratory
National Marine Fisheries Service
Sesattle, WA

Patrick Gearin Nationd MarineMamrmal Laboratory
National Marine Fisheries Service
Sedttle, WA

Margaret Hayes Assigant General Counsel for Fisheries
National Oceanic and Atmospheric Administration
Silver Spring, MD

Nicolle Hill Northwest Regional Office
National Marine Fisheries Service
Secttle, WA

Jeffrey Laake Nationd MarineMammal L&boratory
National Marine Fisheries Service
Seattle, WA

Brent Norberg Northwest Regional Office
National Marine Fisheries Service
Seattle, WA

David Rugh Nationd MarineMamimal Laboratory
National Marine Fisheries Service
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Seattle, WA

Joe Scordino Northwest Regional Office
National Marine Fisheries Service
Seattle, WA

Janet Sears Northwest Regional Office
National Marine Fisheries Service
Sedttle, WA

Chris Y ates Office of Protected Resources
Nationa Marine Fisheries Service
Silver Spring, MD

8. COORDINATION AND CONSULTATION

Preparation of this EA included extensve consultation and coordination with various programs
and offices of NOAA, NMFS, NOS, DOS, USFWS, and BI A.
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